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SATURDAY , MARCII 30 ; 12. 


Government of Bengal . 


Abstract of the Procosidings of the Logislu tyve Council of the Lioutonant. Govern og 

of Bongal saoinblod wlar the provisions of the Indian Councils Aota, 
1861, 1898 and 190.9 . 


A 


Tax Coufticil met in the Durbar Hall at Belvoilere on Thursday , the 21st 
March 1912 , at li A.M. 


Present: 


Liutonant 


The Hon ble SIR FREDERICK 

WILLIAM DUKE , K.C I.E. , C8.1 . , 
Governor of Bengsel , nub . pro tem ., presiding . 


The Hon ble Mx. F. A. SLACKE , C.8.1 ., Vice Providert. 


The Hon ble Raja KIBRI LAL Goswami. 


The Hon ble MR. R. T. GREFR , C.8.1 . , 089 . 


The Hon ble MR . D. J. MACPHERSON , C.I.E. 


The Hon ble MR. E. W , Colux . 


The Hon ble Mr. C. J. STEVEYON -MOORK, 0.0.0 .. 
The Hon ble Me. E. P. CHAPMAN . 


The Hon byo NR. B. K. FIXNIWORK . 
The Hon ble ÚR . J. H. KERR , AIT 
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The Hon ble Мк. H , L. STEPHEN 
The Hon ble Me T. BUTLER . 
The Hon ble Me, S. L. MADDOX . C.8.1, 
The Hon ble Me. Q. W. KÜCHLER , 2.1.2 . 
The Ilon ble MR, L. F. MORBHEAD , 
The Ilon ble 818 FREDERICK LOCH HALLIDAY, Kr., 1.7.0 ., Ondoke 
The Hon ble Mx, J. G. CUMMING , C I.E. 
T he Hon ble Mx. C. H. Bompas . 
The Hon ble Mr. C. E. A. W. OIDUAM . 
The Hon ble Mr. H. McPherson . 


The Hou ble BABU JANAKI NATH Bost . 
The Hon ble Maharaja BAHADỤR SIR PRODYOT Kumar Tagber, Kr. 
The Hon ble Siu FREDERICK GEOBOE DUMAINE , Kt. 
The Hon ble Kumar Sirko NANDAN l rasad SINGH . 


The Hon blo BABU HIUPENDRA Natu BABU .. 


The Hon ble Rai SiraNATU RAY BAHADUR . 


The Hon ble Lr.- Col . G.Grant GORDON , C.1.b.. 
The Hon ble Six BIJAY CHAND MASTAR , K.C.8.1., K.C.1. E., 1.0.M., Wahuraja 

dhiraja Bahadur of Burdwan . 
The Hon ble Babu KIRTANAND SINHA .. 
The Hon blo RAJA RAJENDRA NABAYAN BHANJA Dxo . 


The Hon ble BABU Desa Prasad SARBADHIKARI. 
The Hon ble Mr. J. G. Apcak . 
The Hon ble Mr. Norman MICLEOD . 
The Hon ble Mr. F. H. STEWART, C.I.E. 
The Hon ble MR. GOLAM HOEBEIN CABBIM ARIFF . 
Tho Hon ble Mr. Sarvid Walli Armad . 
The Ilon ble MAULVI SAIYID MURAHMAD FAKRR - UD - DIN . 
Tho Hon ble Babu HRISHIKMAH LAHA. 
Tho Hon ble Maulvi SAITID ZAHIR -UD - DIN . 


The Hon ble MR. 1). J. Rem . 


The Hon ble Rus Saro SHANKAR SAHAY BAHADUR , 


The Hon ble Mr. Madpo SUDAN Das , C.I.E. 
The Hon ble Rai BAIKUNTHA Nath Sen BABADOR. 


The Hon blo KHAN . BAHADUR MALTI SARPARAZ Husan LAAN . 


The Hon ble Bano BBW KIAHOR PRABAD . 
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THE ORISSA TERANCY HILL, 1912 . 


Claus 19 A. 
Tbe Hon ble Me. MCPHERSON vaid : 

Sir , I moved yesterday that olande 13 A be accepted by the Council as 
amended in item No. 1A in the separate list laid on the table. Yosterday 
my object was not to rule out all the amendments which now appear in 
annexure A under the head claume 19 A. • I have ascertained that the only 
annendments • now standing under clause 13 H , which Hon ble Members 
desire to press are those numbered 2 * , 32 and 38 which stand in the name 
of the Hon ble Hai Sheo Shankar Sahay Barlindur. I think it would be 
convenient if the Hon ble Mombor first of all proposed these amendinents and 
after they have been considered , then my proposal contained in item 1 A can. 
be put to the Council. If any of the amenduiente proposed by the Hon ble 
Member are accepted by the Council, necessary modifications can be made 
in clause 13 4 wbich I have proposed in item 14. The amendinonta are 
equally applicable to that amended clause and to olause 1:3 A as , it came from 
the Select Committee. It practically means that we shall consider the new 
claune 13 A as it it came in that forin from the Select Committee ." 

Tho following motions were , by leave of the President, withdrawn) : 
20. The Ilon ble Rai Sheo Shankar Suhay kahadulto more that tho 
words " inheritance 

KUCCOasion " 

be pubstituted for the 
word “ transfor " and the words " heir or successor be sul 
stituted for the word transferee " whorever they occur in 

claune 13 A ( 1 , ( 2 ) and ( 3 ). 
27. Tho.llon ble Rai Sheo Shankar Sahay Bahadur to move that the 

words “ inberitanoe of or succession to " be substitutod for the 

words " evory transfer of " in line 1 of clauno 13 A ( 1 ) . 
28. The Hon ble Kai Sheo Slankar Sabay Håhadur moved that the 
word “ heritable be inserted before the worde 

line lot 
clause 13 A ( 1 ) . 


1 


• " * tenure 


He said : 

My ground is that the clause as it stunds in the Hill is ro -drafted by 
the Select Committee mekon all tenurex of every kind and description hpritublo. 
This is very uujust. Let nie taku n concreto case . Suppone that the Maharu ja 
dhiraja Bahadur of Burdwan gave w lease to an old servant of his , or to si 
relation or to a friend for life, on a certain jama, of the distinct understanding 
that the grant will only be for life and that it will coano lo exist on the doath of 
the grantee and the renure will reyert to the planiraja s swiato uftor the douto 
of the grantee. This is not a suppositious caro, because we know that there 
are leases of this kind . I know that in the Banaili*Raj there aro socio 
instancbs of these leaves and there is nothing improper in granting, a frame of 
that kind . Now , I will assume that the Malarajadhiraja of Buidwan has 
granted this louse for life , and I would ask Your Honour and Mombers of this 
Council to apply the law as laid down in this clauso to u lord of that kind . 
The Council will find that the clause reads thus : - " In the case of overy 
transfer of a tenure or portion of a tenure by succession the landlord shall be 
required to racognizu the transfer provided that the transferue alien pay him a 
fee umounting to Rs. 2 , excepting in the case of a bujiaflidar whon tho foe 
shall be Re . 1." so that, although there is that leave on that clear and 
distioct onderstanding that it sball rovert to the Maharaja s estate after tho 
death of the grantee , the landlord , that is, the Maharaja in this instance , sbull 
be required , in utber words lie will be bound to recognize the trosfor 
provided that the requisito sum of Rs. 2 is paid . Then the section runs 
ibus :- " if in any such case the landlord refuses to accept the requisits too 
the transferee or his successor in interest may deposit much fog with the 
Collector and at the nume time apply for registration of the transfer. 
The Collector shall thereupon canoe the fee to be delivered to the landlord in 
the prescribed manner and sball, by an order in writing , declare that the 
trander has been duly registered . 
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If an application for the registration of the transfer of a tenure of 
portion thereof ander sub- section ( 1) is not made within a period of six months 
From the date of the transfer , and if the registration fee authorized by the 
said sub -section is not deposited along with the application , the transferee 
or his successor in interest shall not be entitled to recover at any time after 
the expiry of the said period by suit or other proceedings any rent which may 

become due to him as the owner of such tepuro or portion between the date 
• of the transfer and the date of the application for registration .” 

I submit that under this clause the Maharaja may break his head against 
& stone wall , but he will not be able to turn out the heir of the person to 
whon he made the grant on the distinct understanding that it was only for 
life and will revert to the Maharaja a estate after the death of the grantee . 
llo has got no ronledy provided for in this elause . You do not provide even 
that he can go to the Collector and tell him , " well this is not a heritable tonure, 
this was given for life and his heir has no right whatever to be recognized 
by me.” You do not even give the Collector jurisdiction ; you stop there. 
Uuder the language of this clause, I doubs very much whether the Maharaja 
will be able to bring a suit in the Cimil Lourt . So the Maharaja io debarred 
• for ever from turning out a person who has no right to be thero I submit that 
this is a vory proposterous proposition of law . If you had as you proposed in 
the Statement of objects and Reasops, followed the Chota Nagpur Tenancy 
Act , you would have prooeeded on mäfer grounds. Section 11 of the Chota 
Nagpur Tenancy Act provides : 

When soy topire or portion tbereof is trapserred by sucression , inheritance, sale , 
• gift or exchange, the transferot or bio suovessor in title shall cause the transfer to be 
registeraul in the office of the landlord to whom the rent of the tenure or portion in 
payoble ," etn , eto . 

I need not read the wholo section . Sub clause 5 , however, is inportant. 
It reads thus : 
“ Nothing in this section shall 
) validate a transfer of any tenire or portion thereof which by the 

tornis upon which it is beld , or by any law or local curtoni, is 

not transforable ; or 
( ii ) affect the right of the landlord to resume a resumable tenore .” 

This claure in the Chota Nagpur Tenancy Act if adopted here would have 
sovered .all the objections which I have raiso i with regard to the absence of 
the word “ heritable " in nection 13 A 1). + 

In any case , I beg to subniit that if 
you 

add the word “ heritablo " before 
tonure , " that will reñiove all the objections which I have pointed out. 
The llon ble Me Das said : 

" Tbo amendment proposed really comes to this , at least the form in which 
it has been put by the Hon ble Member really comes to this , that this cleuse , 118 
it stands, removos all distinction between heritable and resuwable tenures 
There are certoirily heritable tonures and resunable tovures, and I do not 
think that it can possibly be the intention of the Hon ble Member in charge 
to remove that distinction , and make resumabl . tenures heritable tenuren. 
But then we have to take into consideratiou by whom this Act is to be 
administered and what the wording of the Act is . The Collector , after giving 
nutide to the laudlord to appear and be heard , shall decide whether the 
applicant is the successor or not. And successor 

person who 
mucceeds by testamentary or intestate succession , and the Collector has to 
decide whether simply he is the successor undor the Act, or rather the clause 
As it stands. It does not authorize the Collector to go into the question 
whether the property door descend to the successor or not The Collector 
simply decides whother the person is the successor or not. The Collector 
would think he is the successor, because in regard to some other property , bo is 
80. For instanve , lie has inherited -his holdings and he has jnherited his house . 
And as this Aot has to be administered by Dapaty Collectors , too, they 
might think , well bo is the successor with rogard to other properties ; why 
should he not be successor in regard to this property as well . " I think the 


means i 
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Hon ble Member in charge of the bill will agree with me that the working 

aus , it stands is liable to be mistaken in that way , or rathor misinterpreted in 
that way . Then , of course, neither this clause nor any amount of legislation 
done bere can possibly remove the difference betwoon resmradle tonurus and 
horitabla tonures . But there we disagree with the Hou ble Member in charge : 
he says, why use unnecessary words ; •words do not cost us much , neither does 
the printing , but it is much better to remove doubts ." 
The Hou ble Me. MV AERKON said : 
“ Sir , I oppore this proposal bocause I think it is wholly unnoce 

nocerrar j . 
I do not know personally of the existence of any tenurog in Orissa that are 
pot beritable . But I understand that the Han ble Momber wish108 to make a 
reservation in favour of temporary tenures that are only for a lifetimo. llo 
is thinking perhaps in partibular of ijura . tonuros , which way not be heritablo . 
The section as it stands will not apply to it, for if it bo not horitablu , then 
can be no transfur by succession , and the Collector will be unable to find that 
the applicant is the transferee by, succession . If the thing is not transferable , 
there can be no transfer . 

“ I also oppose the addition beazung it was not deemod iftcessary by tho 
Orissa Members when we discussed this clauso , and I think they are the bost 
judges of what is suited to their care. They have accepted the oluyne • A # 
ro -drafted and that is sufficiont guarantge that this addition is not required . 

" Another objection is that if you put in a woril like that, it meroly tempta 
parties to raise the issue of heritability in every care . 

We do not want to 
encourage unnecessary litigation by muggosting to tho partios thatothis questión 
sliould be raisod in every caso . I think on tho whole it would be better to 
leave the word out. " 


The flon ble Mr. Maddox vaid : 

“ I agree with the Hon ble Mr. McPharaon , Sir , that it is unnecondary 
to include the words as proposed . It seems to me that the section does not 
apply to tenures of the kind that the Hon blo . Mover of the amendment 
has suggested . If Cew reluting to such tenuros do come before the Courts 
at all, it will bo argued either that there is no succession , the tenure having 
becu granted for life , or that there cannot be any succession in tenuror granted 
for life . I therefore agree with the Hon ble Mr. Mcl herson in opposing thu 
amendment ." 


The Hon ble Rai Suro SHANKAR SABAY BAHADUR said . 

“ I have only to draw the attention of the Hon lado Beruber to the wording 
of the clause which runs thus : In the case of overy transfer of a‘lonure 
or a portion of a tenure by succession . It does not make uny reservation 
with regard to any kind of tenure : it makes tenures of every kind and 
description transferable . The Hou ble Member in change of tho Bill anyu that 
if it im not herituble then iir that case this clause dues not apply . How does 
be say this ? Transfer by Nucchesion in this section means inheritanov . 80 
that whenever y tenure is herited by a legal heir , whether it is heritable or 
not, this section will apply. That is my objection . I would like some law 
officers of the Crown to interpret this. Of course if it doon not includu tonurus 
of the kind which I have enumerated I have nothing to say , and I would 
not press this amendment ." 
The Flon ble MR. CHAPMAN said 

" I agree with the Hon blo 3r. McPherson and the Hon blo Mr. Madibox 
that it is undesirable to put unnecessary words into the clause . The clauko . 
obviously does not require it , and it is therefore quite unnecessary to retain 
the words. And experience will bear out that any ubnooossary words in a 
clause -are apt to be misused .” 
The Hon ble My APCAR said : 
“ Sir , may I ask this question . Will 

will ... 

wviu projuvivial ) 
affect any of the parties concerned ? " 


DIIV JIJV.VIVI . 
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The PRESIDENT said : 

" The Hon ble Mr. Chapman has just pointed out that unnecessary words 
are jonerally prejudicial.” 

The motion was then put and lost. • 
l he following were , by leave of thio President, withdrawn : 
29. The Hon ble Maulvi Saiyid Mubainnad . Faktor -ud -din to move that 

the word " a portion of a tepure ” in linge 1 and 2 of clause 

1. A ( 1 ) be omitted : 
30. Thu Hon ble Rai Sheo Sbankur Sahay Baliadur to move that the 

words "uby succOnion ” in line 2 of clause 13 A ( 1 ) le omitted . 
31. The Hon ble Mr. M. S. Das to move that the words “ be required 

to " in line 2 of clause 13 A ( 1 ) be omitted . 
32. The lon ble Kai Shyo Shankar Sahạy Bahadur moved that the 
words " ur his successor in interest ” in line 2 of clause 13 A ( 2 ) be omitted . 


llo suid : 

" Thin clause deals with inheritanco , but if we introduce these words 
• guccessor in interest it will apply not only to cases of inheritance, but also 
to cases of transfer, by the heirs. Syccessor in interest is a very wide term : 
it dous not mean only a person who succeeds by right of interitunce, but it 
also micans a person who succeeds by , way, a right of gift , and apparently that 
is not tho objoct of the Hon ble Member in charge. The Hon ble Member in 
charge of the Bill deals with inheritance in this clause , and with regard to 
transfer he has got another clauso 1 :3C ." 


Thé Hon ble Mr. II. McL HERBOX Hard : 

“ The apprehousion of the Hon blo Member is that the words "Nuocensor in 
interest my op interioreted ax covering succesor in interest by sale , or 
exchange or gift. There are not m my opinion any danger of this , because 
thu Collector is to be walistieel that the applicant is tbe successor, that is , the 
Succennor by inheritance . The object of adding the words successor in 
interest was to provide for u caso in which there may have been more than one 
transfer by succosion before the application for registration is wiade . 
may 

die und be succeeded by his wo :) , and before the son lias registered , he also 
muy die and be succeeded by his son . I huve, liowever, thought of endeavour 
ing to mout the wishes of the Hou ble Menibér by considering wliether it would 
not be better to drop the words in interest Hiter the word successor , 
and the simply the worde succeBoor . I buvo put the point to the Hon ble thé 
Legal Remenibrunicer, and he suggests that instead of the words successor in 
interest we niay make the point more clear by uring the word beir. 
Are you willing to accept this alterantive ?! 


A man 


Thu Hox BLE RA SAEO SHANKAB SAHAY BAHADUR said : 

“ Yes. I will move that instead of the words hin soocessor in interest 
the words his hoir be substitutedi." 

The motion was then put in the amended forai and agreed to . 
The following motions wore , by ludve of the President, withdrawn : 
33. The Hon ble Raja Rajendra arayan Bliapja Deo to move that 

the word " The Collector siulliauso notices of the application 
to be fixed in the house of the tenuro-bolder and in the catcherry 
of the landlord , and , after deciding any objection made by uny 
person interested , shull thereapon " bo bubstituted for the words 
« The Colleotor shall thereupon ” iu Ihres 4 and j of clause 

13 A ( 2 
84. If motion - No. 33 be not carried , the Hou ble Raju Rajendra 

Narayan Bhanja Deo to move that the words “ after giving 
notice to the landlord to appear and be heard " be inserted after 
the words “ The Collector " in line of clause 1. A19 ). 


o 
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85. The Hon ble Bubu Hrishikosh Latha to move that the world " after 

serving notico apon the landlord and houring his objections, if 
any , decide whiniher the applicant is the succender or not, and , if 
he 18 satisfied that he is the successor " We substituted for the. 
wort " thereupon 

iulinian and 5 of clause 13 A 11 ) . The 
whole sentence. therefore , tooroud as follows : 
“ The Collector shall, alber serving notice upon the landlord and 

hearing his objections, if any , decide whether the uppliount is 
the sticcenor or not, and , if dio is satisfied that he is the succuN 
sor , cause the foo to be delivered to the laudlord in the 
prescribed manner, and shall, by an order in writing , declare 

that the trunsfor hus been duly registered." 
38. The Hon ble liai Sheo Shankar Sahay Bahantur moved that tho 
words " the landlord shall be entitled to recover the said registration fees by 
suit and " be inserted after the word " application " in line of clause 13 A ( 3 ). 


Ilu sad : 

“ I beg to reniove the mirapy rchion -ion whicis may be in the mind of the 
Hon ble Member with regard to the wording of цу 

umondment. My object is 
that the landlord may be ontitled to recover by suit,the prescribed toe . I do 
not mean that the landlord will be outilled to recover sont from the tenants . 
The clauso does not provido that the landlord shall be entitled to bring u 
suit to recover the amount of the requisite fous . It simply ways that the tenant 
will pay . If the tenant lots got pay, thou in that cilme lie will not be entitled 
to recover his ront from his under -tonant. It done not provide ihut the lande 
Jord shall include this fee in his clair for rent or separately bring a suit for it. 
What I propose is that the landlord should be authorized ti rocvivor thone foen 
either by bringing a nepuruto suit or including it in his suit for the recovery of 
the rent ." 


Toe Hon blo MR . H. Mcl HERHON said 

" I do not know whether the Hon blo Member has modified the words as 
they stand in his amendment. As it hande , the grainmatical interpretation of 
the words in that if the application for registration brot madu within six 
montlin , the superior lundlord steps into tlou shous of the auder -landlord and is 
entitled to recover rent from the pudur- landlord s tonants . Thut, I wilderntand ; 
is not the object of the Movor , but that is the effort of his words . If the 
Council accept hus idea , it will be noosaury to alter fis truondm « nt to the 
landlord shall be entitled to recover the suid registration fucs by suit and " 


The Hon ble Kai SHK SHANKAR SARAY BAHADUR said : 

" I am willing to add theme words . " 


. 


The Hon blo M11 . H. McPHERSON #und : 

" I regret that I cannot accept thix proposal oven when amendod by the 
addition of the words thie muld registration fee after recover, though I 
have u certain amount of sympathy with its object. The idea is that if the 
succersor does not come to the scratch an.l• apple for registration , the landlord 
shall be able to press registration unou him and recover the foc . Under 
Act X of 1859 and uuder the Bill as amended we leave the transferoe to tako 
action und place him under certuin dimibilities if he neglects to do so . I think 
it is preferable to loave it at that for the present. Whion we have alworved this 
working of the transfer sections for a few years, it will be possible to say 
whether they attain the desired object and to propone amendinents it they 
fail. I do not think that the time has yet wme to introduce an innovation 
of this sort . I therefore opposo 

the amendment . " 
The motion was then put in the amended forai and lost . 
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The following motion was, by leave of the President, withdrawn : 
37. The Hon ble Rai Sheo $Kankar Sahay Bahadur to move that : 

new popviso be added after cluuse 13 A ( 3 ) as follows, namely : 
“ Provided always that nothing in this section shall be construed to 

authorize a division of a tenure or distribution of the rent 
payable in respect thereof unless it is made with the express 
consent in writing of the landlord or of his ageut duly 

authorized in that behalf." 
1A . The Ilon ble Mri: H. McPherson moved that the following be 
substituted for sub -claugen ( 1) and (2 ) of clause 13 A , namely : 
is ) In the case of overy transfer of a tepure or portion of a tenure 

by succession , the landlord shull recognize the transfer, provided 
that the transferoe shall pay him a fee amounting to rupees two , 
excopt in the case of a bajiaftiduf, when thy fee shall be rupee 


one . 


. 


( 4) If in any such case the landlord refuses to accept the requisite fce , 

the transferve or his heir mey deposit such fee with the Collector, 
and , at the same time, apply for registration of the transfer. 
The Collector , after giving notice to the landlord to appear and 
be heard , ball decide , whether the applicant is the successor 
or not ; and , if satisfied that such applicant is the snocessor, 
he whall cause the fee to be delivered to the landlord in the 
prescribed manner , and shall, by, an order in writing , declare 
that tho trunsfer has been duly registered . 


The motion was put and agreed to 
The llou blo Mr. I1. McPHERBON saidir 

It is also necessary that I should move a small consequential amendment 
in sub-clause ( 9) where the same expression successor in interest is used in 
the fifth line , the amendment being that heir be substituted for successor 
in interest in that line." 

The motion was put and agreed to .. 


Clauso 18 B 


The following motions were , by leave of the President , withdrawn : 
88. The Hon ble Maulvi Saiyid Muhammad Fakhr-ud -din to more that 

the words " or portions thereof in line è of clause 13 B ( 1) and 
the words " ur portion ” in line 2 of the proviso to the same 

clause be omitted . 
39. The Hon ble Itaja Rajendra Narayan Bhanja Deo to move that 

the words " ur Bitmi xamindar " be inserted after the word 

" kharida jummabundi " in live 3 of clause 13 B ( 1 ) ( ). 
40. The Hon blo ilai Sheo Shankar Sahay Bahadur moved that the words 
or his successor in interest " in line 2 •of clause 13 B (2) be omitted . 


He said : 

" With your permission, Sir , I will move the following amended motion 
with regard to this section , that for the words “ successor in interest in lino 
2 the word heir be subutituted ." 


The Hon ble MR. H. MCPHERSON said : 

" I do not think the same consiờerations apply in this case , when we are 
delaying will tr unsford by sale, gift or exchange." 

The motion was then , by leare of the President, withdrawn . 
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The following motions were, by leave of the President, withdrawn : 
41. If motion No. 38 be carried, the Hon ble MaulviSaiyid Muliammad 

Fakhr-od - din to nuove that the words " & portion thereof in 

line 2 of clause 13 B ( 8) bo omitted . 
+2 . The Hon ble Rai Shuo Shanker Sahay Bahadur to more that the 

words " tho landlord sboll be entitled to recover liy suit mind " be 

inserted after the word " application " in line 5 of clauso 13 B ( 5 ). 
43. The Hon ble Rai Sheo Shankar Sahay Bahadur to move that the 

following provino bo udded after clause 13 B ( 3 ), namely : 
“ Provided always that nothing in this section shall be construed to 

authorize u dirision®of # tonure or distribution of the rent • 
payuble in respect thereof unless it is made with tho express 
consent in writing of the landlord or of his sont duly 
authorized in that behalf." 

Cluuso 18 C. 
44. The Hon ble Rui Sheo Shankar Dalay Bahadur to move that 

clause 13 C be omittod . 
43. If motion No. 44 ,le nut curried , the Uonble thai Sheq Shankar 

Sahay Kabadur to move that for clause 13C ( 1 ), (* ), 8 ) and tho 

Explanation , the following be substituted , 1:anoly : 
13C . (1 ) Except as provided in socliou 13 B , overy transfer by sale , 

gilt or exchange of any tenure or portion of . tenure shall 
ko invalid uulons it was mude with the consent of the landlord , 
or unless there is a custom , usage or customary right of such 
transfor without the consent of the landlord on payment of a 

fee boing made to him . 
1 ) When any tenure or portion of a tenury.in no transferred , with or 

without the consent of the landlord , as aforesaid , the landlord , 
on registration of the transfer in his office , shall be entitled to 
levy a registration fee as follows, namely : 
(a) In the case of a bule, Rupeer twenty -five per centum or 

The market value of the tenuro orimrtion of the bunure . 

transferred 
Provided that, until Hufficient roango to the contrary is 

showni , the market value shull bo deemed to be the 
consideration money as shown in the deed or document 
affecting the transfer , or, where there is no such dood 
or document, the considerution monoy actually paid for 

the transfer . 
(6 ) In the case of a gift or exchange ; a fee six times the annual 

rental of the tenure or portion thereof, as the cuso muy 
be , or, it rent bo not payable in respect of the tenure or 

portion thereof - then a fee of Rupees ten : 
Provided that, where rent is paid in kind and is fluctuatiog , 

tenverage yielel to the landlorid during : five agricul. 
turul yours trucoding the wule shull , for the purpones of 
this section . ho takon as the annual rental of the topure 

or portion thereof. 
(3 ) If, in any case, the landlord accopts the.foe authorized by sub 

section ( 2 , his consent to the transfer shall be deemed to buvo 

been given . 
( 4 ; If , in any case , a dispute arises between the transferee and the 

landlord either with regardóto the validity of the transfer or 
with regard to the fee payablo for such traumfor , the landlord 
or the transferee shall apply to the Collector who sball inquire 
into and decide the same. 


10 


THE CALCUTTA GAZETTE EXTRAORDINARY , MARCH 80 , 1912 . 


M. 


(5) Nothing in this section shall affect the right of either party to 

bring u buit in the Civil Court to contest the currectness of the 
finding of the Collector with regard to the validity or otherwise 
of the transfor , but, subject as above and to any appeal or 
revision as provided for in this Act , the order of the Collector 

under this section shall be final . 
•(6) If, notwithstanding the order of the Collector to the contrary , the 

landlord refuses to accept the requisito fbe. the transferes may 
deposit suck fee with the Collector, why shall an use the said 
fee to be delivered to the landlord in the prescribed munnor, 
and shall, by an order in writing , declare that the trunofer bas 

been duly registered . 
(7 ) Nothi , in this section shall be construed to authorize a division 

of a tenure or distribution of the rent payable in respect thereof 
unless it is made with the express consent in writing of the 

landlord or of his agent duly authorized in that behalf . 
46. The Hon ble Rai Sheo Slankar Sahay Bahadur to move that the 

words " the landlord shall be entitled to recover by suit and " be 

isiserted after the word " application ” in line 5 of clause 13C (4 ). 
47. The tion ble Maulvi Saiyid Muhammad Fakhr- ud -din to move that 

the words or portion of a tenure " be omitted in clause 13 CI 

wherever thoy occur. 
48. The Hon ble Raja Rajendra Narayan Bhanja Deo to move that 

the words " within six months from the date of transfer " 

be insorted after the word " shull ” in line 4 of clause 13C ( 1 ). 
49. The Hon ble Babu Hrishikesh Lala to move that the words 

niarket value " be substituted for the words “ consideration 

money " in line 2 of clause 1:3 C ( 1) (a ). 
50. If motion No : 47 be carriod , the Ilon ble Maulvi Saiyid Muhammad 

Fakhr-ud -din to move that the words " or portion " ip lines 4 and 

5 of clause 13C ( 1) (6 ) be omitted . 
61. Thu llon ble Raja Rajendra Narayan Bhanja Deo to move that the 

worth “ recognized the transfer » be substituted for the word : 

nocepil the requisito foo " inclines 1 and 2 of cluwne 13 C (3 !. 
52. The Honflo B & Bu firishikosh Laha to móvo the following amend . 

ments in clause 13 C ( 3), viz . : 
☺ ) that the words “ transferee or pis successor ” be substituted for the 

word " laudiord ” in lino 6 ; 
( ii ) that tho words " to obtain registration of the transfer of the tenure 

or a portion thereof ” be substituted for the words “ to refuse 

hin consent to the transfer " in line 7 ; 
( iii ) that the words " transferee or his successor " be substituted for the 

word landlord " in line 8 ; and 
( iv ) that in the same line , the word " pot " be omitted after the word 


16 js ." 


The whole sentence , therefore , to read as follow8 :-- 
“ The Collector, after giving notice to the landlord to appear and be 

hoard , shall thereupon inquire and decide whether the transferee 
or his successor is entitled by custom , or for any other good and 
sufficient reason, to obtain registration of the transfer of the 
topure (o a portion thereof ; and , if the Collector finds that the 
transforeu or his sucordoor is so entitled , he sball oause the said 
fee to be delivered to the landlori in the prescribed manner , 
and shall, by an order in writing , declare that the transfer has 
been duly registered ." 
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53. "The Honble Raja Rajondra Narayan Bhanju Deo to 

Bhanja Deo to move that 
the words “ tenure is transferable by custom without the consent 
of the landlord and whether the landlord loue be substituted for 
the words " landlord is entitlod by custoa , or for " in lingu ofo 

clause 13 C ( S ). 
54. The Hon ble Raja Rajondta Narayan Bhunga Deo to move that the 

words “ tonuts is 80 tranßferable and the landlord has no good 
or sufficient reason to refuse his consent " be substituted for the 

words " landlord is not wo entitled " in line 8 of clause 13 C ( 3 * 
55. The Hon blo Raja rajendru Narayan •Bhanja Deo to move that 

the words and any arreark of rant duo be inserted ufw r thio 

words " he shall cause the paid foe " in lino l of Nause 13 C 15 ).. 
56. The Hon ble Babu Hrishikesh Lala to move that the following . 

provisoobe added at the end of clause 13 C 3) , namely : 
“ • Provided that nothing in éthis soctiou shall confer the right of sub . 

dividing a tenure without the landlord s consent, and that the 
transfer of a portion of a twnure and the registration of tho sunie 
by thu landlord shall not be deemood to constitute a subdivision 
of the tenure . The holder of the tonuro und the transferde wf 
the portion thereof shall be jointly und Hevurally liable to the 

landlord for the ront of the entire tenure ." 
57. If motion No.52 be carried , the Hon blo Bubu Hrishikesh Lala to 

move that the Explanation to cluuse 13C ( 3 ) be omitted . 
58. The llon ble Raja Rajendra Narayan Bhanja Deo to move that the 

Explanation to clause 13 ( ) bu omitted . 
59. The Blon ble Maulvi Suiytu Muhammad Firkbr -ud -din to move 

that the following be substitutod for the Explanation to clanac 

13C ( 3 ) , namely : 
“ Explu ration . The landlord may refuse registration of tho transfor on 

the ground that there is no custoie of transfer, unless it is 
shown that, by such custom , lie in not ontitled to lofuse connent 

to the transfer of a tonure . 
60. If notion No. 58 bu not carried , the Hon ble Raja dinjondra 

Narayan . Bhanja Doo to move that the words “ the landlord 
shall not be entitled to refuse regiyration of the transfer on the 
ground of custom , unless he can show that by such custoly he is 
entitled to refuse consent to the transfer of tenuros " in line s 

1 to 4 of the Explanution to clausu 1:3 C ( 3 ) be omitted . 
6 ) . If motions Nos . 58 and 60 be not curriod , the Hon ble Raja 

Rajendra Narayan Bhanja Deo to move that the words “ The 
fact that the landlord is in the habit of charging foor on the 
registration of transfers of conures shall not by itself be taken as 
proof that he is entitled by custom to refuso hio consent to the 
rocognitiou of transfers in individual canes ” in lines 4 to 8 

of the Explanation to clause 13 C ( $ ) bo omitted . 
2A . The Hon ble Mr. H. McPherson , with the permission of the 
President, mored that the following bo substituted for clause 13C (1 ), 
amely : 
(1 ) In cases other than those covered by, noction 13 B , when any 

or portion of a tanuro is 

transferred by sale , gift or exchange, 
the transferee or his succesror in interest shall apply to the 
landlord to wliom the ront of the tenure or portiou thereof is 
payable for registration of the transfer, and this landlord shall, 
in the abwence of good and sufficient reason to the contrary , 


tenure 


Transfer ip uther can .. 
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allow, the registration of the transfer. T he fee payable on sucia 
transfer shall be 
(a ) in the case of a sale , rupees twenty - five per contum of tho 

consideration money , or the foe specified in clause (6 ), 

whichever i gruster , and 
(6 ) in the case of gift or exchange, a fee six times the annual 
rental of the tenure or portion thereof, as the case may 

it rent be not payable in respect of the tenure or 

portion , then a fee of rupees ten . 
The motion was put and pgreed wo . 


bo , OT, 


3A . The Haibile Mr. II. McPher:on , with the permission of the 
President , moved that tho following bo substituted for clause i8 C (3 , 
namely : 
( 3) 11 in any such case the landlord 

refuses to accept the requisite 
feo , the transforme or his successor in interest mey deposit such 
fre with the Collector auf , at the same time, apply for regin 
tration of the transfer . The Collector , after giving notice 
to the landlord to appear and be heard , shall decide whether 
the temure to transferable by custom without the consent of 
the landlord , and whother the landlord has any good and 
sufficient reason to refuse his consent to the transfer ; and , if 
the Collecte finds that the tenurg is so transferable and that 
the landlord has no good and sufficient reason to refuse 
his consent to the transfor , he shall cause the maid fee to 
be delivered to the landlord in the prescribed manner, and 
shall, by an order in writing , declare that the transfer has been 

duly regi- terod . 
The motion was put ang agreed to . 

41. The Hon ble Mr. H. McPhersoir, with the permission of the 
Prosidi nt, moved tint the Eqplunution to clause 13 ( 3 ; bu omitted . 

The motion wris put and agreed to . 


New Clausc 18 CC . 
5A. The Hon ble Mr. ell . MoPherson , with the permission of the 
Prosident, mover that the following new cluuse be added after clause 13 C : 


Ile said : 

My Before I read it dit I wish to point out that I intend to mke a very 
slight modification in the drafting of it. For the word thereof in line 5 
I have been advised , that it would be better to substitute the words of the 
tenuro ; and for the words of the samo in the last line I am advised 
that the word “ thereof should be substituted . This is purely a drafting 
modification . 

“ I will now read the amendment as thus revised : 
13 C0 . — The transfer of a portion of a tenure and the registration 

of the same under section 13 A , 13 B or 18C 
of portion of a shall not be deemed to constitute a division of 

the tenure . The transferee of such portion 
and the holder of the remainder of the tenure shall be jointly 
and severally liable to the landlord for the rent of the 
entire tenuro , • unless the landlord has consented , in the 
munnor specified in section 91, lo a division of the tenaro 
or to a distribution of the rent thereof." 


Earot of transfer 


tenure , 


The motion wax pat and agroed to . 
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Novo Clauses 13 D. and 13 E. 
62. The Hon ble 3r. H. McPherson , with the permission of the President, 
moved that the following be inserted as clauses 13 D und 13 £ , namely 

13 D. 

An application oro the Collector under section 
pliantion 

13 A , 231 , 13C or 3 ; A shall be accom 
panied by such fee, in addition to the feo 
Pruyable to the landlord , us thu Localliopern 

mont may , bys rule , direct .” 
13 E. If an application under section 13 , 13 C or 25 A 

be disallowed , the Colloctor shall return tho 
landlord s fee to the applicunt." 


under sec 
tivo 19 A , 
13 B , 130 
or 16 A. 


of 


Return 
landlord s 
fee . 


He said : 

“ The object of clause 13 D is that power viay bo riven to recovor the 
necessary costs that will be ingurred on the hearing of applications, and inuo of 
uotices from the party whici applied for registration . One bonoficial effect 
of this will be that it will provent Bagus applicants from conuing forward and 
worrying the Collector und landlord . 

“ The object of clause 13 E explains itself. 
“ I think thero will bo no opposition to those two additions ." 
The nation was put and agreed to . 


Clause 6 . 


6A . The Hon bledir . 11. Jclberson , with tho pormisrion of the Provident, 
moved that the figures und lotter “ 13 E ” bu substituted for the figures and 
letter " 13 " in lino 5 of clause 0 (1 113 ) and in line 3 of clauno 811) (wi). 


He said : 

“ Clause ( refers to the provision that hajinttitars shall be deemed to bo 
tenure holders for the purpose of these transfer cluunck. Clausos 13 A to 130 
were the original transfer clouros . By thoso now alditions they bocomo 
clauses II A to 1 :3 E." 

The motion was put and agreed to . 


Clause A. 
77. The Hon ble Maulvi Saiyid Muhammad Fakhir -ud -din inomuch that 
clauso 25 A be omitted . 


He said : 

This was unknown in the Bengal Tonancy Act. It is altogother is now 
provision . It was never put in the Bill iscell , and the public had no 
opportunity to offer their opinions with regard to this clauno 25 A , nor 
were the opinions of the stverul fissociations avor asked on this cluuse. It 
appears that this clause 25 A enacts somothing which is not known) open in the 
Bengal Tenancy Act. The present clauso given to the tenant right of u 
transfer of a portion of a holding , although under the provisions of the Bengal 
Tenancy Act , * section 88 , a transfer of the portion of the holding without the 
consent of the landlord is invalid , yet in the prosent clause theru is 11. ) 
provision to Hafeguard against the transfer of a portion of a holding without 
the consent of landlord ; rather there is an express provision that tenants will • 
be at liberty to transfer the entire or # portion of their holdings. 

The second objectionable feature of this claŭve in that the onus of proof 
of custom or usage hus been thrown on the lapillord . This is nguinst the 
elomentary principles of the provisions of the Indian Evidenco Act.t In tho 
Bengal Tenancy Act* there is section 183, anıl all such transfcr# of occupancy 

Ir., Act VIII of 1886 . 
tie ., Act I of 1872 . 


- 
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holdings are regulated by the provisions laid down in section 83. In the 
present you have a parallel clause 246, and it would be much better to 
lvave the transfer of holdings of occupancy.rights to be regulated by clause 
246 of this Bill . 

again , far as the provisions of the Bengal Tenancy 
are concerneil , the onuse has been thrown 

uponi 

thie transfer to 
show that the transfers are valid on account of there being the custom 
or usage of such transfers in the vicinity or in the locality itself, but in 
xub - claum ( 3 ) we find that the landlord will have to provo a negative thing . 
dle will have to prove that there is a custom by which he can refuse to recoy . 
nizo ruch # transfer . This is altogether a novel thing 

: My next objection with wgurd to this clavse is that an appeal has been 
provided for to the Collector, from all orders passed by a subordinate officer , 
but no second approul to the Commissioner has been allowed , although we 
o find that a rovisional power is given to the Commissioner under sub- clause 
(4 ) of clause 2. A. We are well awaru of the virtues of such revisional juris 
diction of the Commissioners . When they pre reluctant to interfere with tho 
findings of the Lower Court in appeal, how could we expect any better thing 
on rovision . Then , again , the parties have been given a right to go to the 
Civil Court, but a presomption has been provided to be given to the orders 
of the Collector. " Now , the hamus of the Civil Court ought not to have 
boen fettered in this way. The party who is apgrieved by the order of tho 
Rovenuo Court , if Thu goes to the Civil Court, will have to establish his case , 
but why should you give a prorumptive value to the order passed by the 
Revenue Court ? I juve just read the ro-drafted clause as well , but I find 
that thoro SN no claust guarding against the trunsfor of a portion of the 
Jollingn, vor will it mufficiently moot all the objections which I have put 
forward beforo the Council. 

. " Then , again , so far as the onus of proof, the custom or usage is concerned , 
the re drafting clause is also not explicii. It leaves the water in the dark , 
and there would be confusion herenfter as to whether in such matters the 
landlord has to prove or the transferoo has to prove that there is such a custom . 
Theno uro my grounds as to why I propose this amendment. No 77. With 
thuso few words I move that clausu 25 å be omitted altogether ." 


The llon ble Ra Sueo Shankar Sanay BAHADUR said : 

" It have an identical motion on the list of business, and with your 
permission , Sir , would like to support the motion of my Hon ble friend , Maulvi 
Saivid l uklir uurin . 

" This cluuno deal with the question of travsfer of occupancy- rights . This 
18 u siibject , Sir , which lies been discussed , considered and decided by twinont 
men from the time of the commencement of the British Governmont in 
this country . In the famous minute of Sir John Shore ( afterwards Lord 
Toignmouth ), dated 177. ) , attached to the Fitch lieport of the Select Comriittue 
t thu Hlouse of Commons, that authority laid down that the raiyats may acquire 
right of possession in the soil, but this right did not authorize them to transfer 
it , and it was no fur distinct from a right of property . Sle , also, after fully 
considering the question as to whether the right of transfer should bo given 
to the raiyats , thus concludes his observntion : 
" After wojghing the above considerations , my opinion is that were the raiyats alone 

to be o ubidered the privilege of transferring the lands held by permanent 
orcupante should be vested in thens. But dhe zamindars and talukdars 
also claim cousideration as their ackaowlodged rights would be infringed by 
conferriug auch privilege on the raiyats , and as this infringement does no 
noem essentially nenosaury for the case and security of the lalior, the privilege 
in question shonld uot I think be given to the rajyats by the authority of 
Government, but allowed to be at any time voluntarily given ur sold by the 

sumindars themselves 
i By the legislatious that followed this famous minute no right of transfer 
Wan conceded to the occupancy- raiyale . Act X of 1859 also did not confer 

• s.c. , dot VIII of 1886 . 
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such right. The majter again came up for consideration when a consolidated 
rent law for Bengal wnd taken up, and the Bill known as Rooovery Rent Bill 
was introduced into the Legislative . Council of the Lieutenant. Governor of 
Bengal on the 4th January , 1879 . There was a provision in the Bilbconferring . 
Ruch right on the tonants , as appears from the l rorordings of the Bengal 
Council , 1879 (payes 9 to 13 ). Sir Aloxand r Muckunzio strongly recommended 
this concession in favour of mio ritivats . llo said ," We have , I say , tivery 
reason to believe that to recognize the transferable churvctor of the Qur uprancy 
raiyat s tenure in Bepgal will improve his position in many ways , and that he 
will in turn improve the land . Thin innovation recommended by Sir Aloxander 
Mackenzie was strongly opposed by the Hulle haj Kristo Dan l al Bahadur, ils 
appears from the l roceedings of Council (pagos 15 ti 27 . Though this Bill war 
referred to a Select Commitiee (on the 11th January , 1879 ), it was sulsequently 
dccide l thut the whole luwould be consolidated by an Act of tho India 
Council , and the Tenanov Bill was introduced in the Council of Govornor General 
( on 2nd March , 1883 ,, by the Ilon ble Jr. Ilburt Under Mr. Ilburt s Bill the 
right of occupancy was transforuble subject to cortain rights reserved 
to the landlord . The Bild was referred to the Suluit Comition which after 
mature and deliberate consideration expunged this portion , of the Bill. 
Sir Stuart Bayley , the Morubiur in charge wf choºBill , hinwulf a warmu advocate 
of conferring this right of transfer on the raiyats , in prenunting the report 
of the Select Committee announced that an important chanyd was made in 
rigard to the transferability of occupancy riglien , and that instead of legalizing 
it and regulating it by law , it was left to custunu , and added tbut " the Council 
will not lleve to consider the schemos of pre -emption , registration and 
landlords fee which occupied no much of the time and attention of 
thie committee ." Sir , though the matter was abandoned by Government, the 
Hon ble Mr Amir Ali mwed on the 5th Shurch , 1885 , an aniondment similar to 
the provirions of the Bill now before you , to the effect that an occupancy 
raiyat shall be entitled to transfer his holding , and whoro there is no custom 
of transfer the landlord wall be entitled to u foo of 10 per cent. on tho 
purchase mocoy . The only diffrencu bitweos tho Hon ble Mr. Amir Ali s 
motion in 1846 and the prisont Bill luing that the dandlord under this Bill in to 
got 25 ocr cont. instead of 10 per cent. as proposed by the lon ble Mr. Amir 
Ali, An interesting debate followel this imondmont, and though none of the 
high otticials freely gave out that in their opinion this right should have been 
conferred on the tenants , they refusod to support the amendmont of the Don blo 
Dir . Amir Ali. Somo krid thut in the interests of the tenants themselves thin 
right should not bo conferred on thom . His lonvur the Lieutenant Governor . 
of Bengal (sir Rivers Thomson ), who was hipiself Ntrongly in fuvour of this 
right being conferro , concluded him wpoech byo nayınly thius , " After niuch 
consideration the safor view lines prevailed tit tim introduction of any 
provision liko those which the blon ble Member lian movod should not forni 
purt of our present legislation ." } lis Excellency the Viceroy (Lorit Dufferin ), 
in winding up the debate from his place in Council , wade those obsorvatiyns. 
Ilis Excellency said : 
• In the first place we have to consider the matter from the point of viow of right 

and equity . Sir John Shore, a wutemporary authority upon the subjeot , 
has slated in the most positive manner that the ocoupauoy - right doos uol 
include the right of the role or transfor, and the Court of Bengal, os 
understand , have waintained this view . It is , therufore, a question as 
: 0 how far we should be justified iu giving an ouo ipagoy -lunant e right 
carrying a mon « y value to which he has not bithörto boed ontitled by 

law , eto., etc. 
The matter was thon dropped . Sir , I have gone through these details 
to show that this is a question wnich has boon thoroughly discussed, 
shifted and settled Suue officers , like tho Hon ble Member in charge of the 
Bill, have held that this .right should bo confereid . Others , like th , Hon ble 
Mr. Maddox , have held that in the icterests of the tenants them tolvos this right 
if conferred instead of proving 

a bron to them will cause their ruin . Odors 
have held that the Crowa hus no right to cyntor on tho tunant a right which 
he never pussessed and divest the landlord of his right which he has onjoyed 
and possessed ever so long . But after thorough 

discussion and mature 
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consideration they have all agreed , though by different process of reasoning , 
that the tenant has no such right except as a gift from his landlord or by long 
establishortcustom anti unaga. This is the law laid down in the Bengal Tenancy 
Act . Ono would have thought, Sir , thatHris question was concluded by authori . 
ty and cannot be re -opened . Conting to recont legislation , the Chota Nagpur 
Tenancy . Actt dner noi confer any such rights . With regard to the present 
legislation now before the Council, I find ihut the committee which sat at 
Cuttack tri consider the matter was by a large majority opposed to this right 
böing conferred on the tenanty . The Hon ble Dr. Janaki Nath Bose was opposed 
to it 

The Hon ble Mierbar in charge of the Bill was , of coursó, for it But 
tho Hon blo Mr. Mackjux recommended that the law ug laid down in the 
Bengal Tenancy Act * be followed . I presume the draft Bill, which was 
submitted to the government of India , did not contain this new provision 
Added by the , Select Committee. In any case , it was not in the Bill as 
introduced in Council . The Statement of Objects and ,Reasons distinctly in 
paragraph 18 lays down, “ As regards raiyats , it is now proposed to decide 
the question on the basis of custom ( clause 246 ), and thus to follow the 
provisions of section 183 of the Bengal. Tenancy Art. * It was only 
Nubnequent to the introducton of the Bilf tiiat the Hon ble Mr. Mcl hersoni 
in his letter of 30th November, 1911, to the Government, and in his speech 

which he delivered for submitting the Bill the Select Committee , 
ruined this question , not on any new facts since discovered by him , but 
on the old grounde. His grouncis , so far as I have gathered , are shortly as 
follow : 
Företly , the Crown should in his opinion take 

powers to peruit 
froedom of transfory of ruiyati holdings and to fix u limit to the registration 
feo payable to the lardlord . 

Secondly , numorous transfers laying taken place ng uppears from the 
Nettlement proceedings, in his opinion this was the most opportune 
time for laying down i general rulo which will decide the question once 
for all . 

“ With regard to the righi of the ( rown to concede this right to the 
raiyats , all that I have to say is this , that if this concession had been entirely 
in the gift of the Crown, no one could have objected , although , as appears 
from his noto , that he himself in doubtful if this concession will work to the 
benefit of the tonants ; for in paragraph 16 of liis letter he suggests that if 
this concession does not work well this law might be subsequently repealed 
and all walom might be altogether prohibited . There are others who ure of 
opiniw othat this will prove the extinction of the cultivating class. My 
submission , however , in that you have to consider the vested rightwool the 
landlord . You cannot ignore that right. You do not propose to give any . 
thing which is entirely in your gift. You want 10 deprive the landlord of 
nome privileges and give them to tho tenant. Have you a right to do su ? In 
the langunge of jord Duffenin you have not, 

" Ay regards the number of sales that are alleged to have taken place as 
ground for this extruorlinary measuri. Granted that it is 80 . The point is not 
as to how many sules havo takon place , and whether they are numerous or few , 
but tho, point is whether the sales huve been held without the consent of the 
landlord and lare been held to BA valid . If 75 per cent. of the holdings have 
been sold with the consent of the bundlord , it will not and cannot prove that 
there is a custom of enlo without his consent. It has been held in various 
Cases by tho Hon ble High Court that the essence of such a usage is that 
transfers made to the knowledge, but without the consent of, the landlord , 
are ralid and must be recognized by him i11 Calcutta Weekly Votes , page 83 ). 
I huvo searched in vain amongst the papers sont to us if any such position is 
munintained in Orissa . There are none . 

* Mly submission is that do case is made out for changing tho existing 
law , and the innovation introduced by the Hon blo Member in charge of the 


Autor MU A 


.Act Full of 1885 . 


. 


apply to the Collector in case of refusal by the landlord , nhd the Collector 
THE CALQUTTA PAZE 
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Bill ofter it was introduceul into council whould bis expunged . I therefore 

bog 
to support the notion now before the Coun " il." 
The Hon ble BARU Janaki Naru Boskºruiit ; 

“ Sir , I was opposed to the proposal of making occupancy rights abaulutely 
transferable . I am still appomard to that proposal, but then existing facto 
must be fuced , and the law should be allered in ourh H way as to fit into the 
cxisting state of things: Sir , since the last remisional settlement « very large 
nuiuber of trensfers of occupuncv -holdings has taken place, and my friend , 
Thu Ilon ble Mr. Maddox, will be able to inform the Couscil ax to Pio Xnot 
number of such transfers and the quantity of lands Ho transferred . This 
clause 2. A leaves the law nødt wne unler the Bengal Tunancy Aut, because , 
Sır , if in any local area a custom exists for making such trauti 18 vulid , the 
custom will have its way and the collertor will be bound to give effect to the 

If, on the other hand, no such custom provailm oven if the transfor 
takes place, the mutation wille100 ke allowed It will obvorved that zamindars 
in case of such transfers were levying fuer varying from 10 to 115 per cent. 
of the consideration , money to il per cant. and upwards, and in some of the 
zumindaris it was found that the levying of such feen 1.6i umuntend to 
blackmailing . The object of this channe is to legalize the realization of u 
rtasunable fee by the landlord , and it was goneiderod that 35 per cinion of the 
consideration money would be a reasonable amount. On the other hand , 
the transferor and the transferee were to be given to understand what they were 
bound to pay under the law to the zamindar for making the transfor valil. 
This clause was not the result of it Nudeen idea . The llenhle Mover of the 
anjondwent will find that po luto de 1908-1909 at the conference hold by the 
Hon ble Mr. Madilox at Cuttack with the representative gontliwon of the 
tuwa the matter was thoroughly discussed , and most of thezindars ugred 10 
25 per cint, of the consideration money . I alwe notice thut in the opinions 
subinitted by some of the ubunciations the mattor is also lincopened Sidonat 
think that it is right to say that the Select Committee all of a muudden thought 
of the matter and enacted a clauso like this , The llon ble Mover of the 
almendment also says that the burden of proof will lie on the landlord . 
I think that it is not a right view of the law . It in the transferoo who is to 


Custolli . 


Hsue 


will have to be satisfied that the holding was transferable by Hustom without the 
consent of the landlord . When auch an 

When such an innue was ruirol, it was incumbent 
on thu applicant to prove this uo his favour or , in other words , 
the onus or burden of proof in on him ; and I think that the llou blo gho 
Legal Remembrancer will support me ! view of tisus law , no tirat, Sir , 
you will notice that the law in left where it was under the Bungal Tenancy 
Act * und that the matter will be regulated by the custom provailing in a certain 
locality . In order to renuove the difficulties which liave been met with in 
Orissa during the lust provinrial netlement uod in order to legalize the realiz 
ation of certain dues which were being realized by the landloris and also in order 
to make the mister clour to the transferoos that such transfers aro not valid 
without the consent of the landlord woloss there be a custom to that effro iu 
that locality , 1 911 !, that this claus war inncted after consideration of the 
above points and after a good deal of deliberation . " 
Tie Hon ble Babu BraJ K 18HOR PRAHA said in 

6. Sir , I rise to raine diy voice aguinal thin amendnient which has lxon 
proposed by the Hon ble Rai Sheo Shankar Buhay Bahadur, So far I think 
ihat tlie provision embodied in clause « A on one of the many wholepomo 
principles wbich have been introduced in the Uniona Tenancy Kill, aud the 
tedøtry of Bihar look forward to the day when some such provision will be 
introduced sooner or later into the Bibar Tenanoy Act. I can speak froni 
my personal experience and tell this house , that the present state of law 
w it stands makes the position of the tenant very very deplorable , because all 
of no who have to work in the u.ufummal kusow that the rulings of the Calcutta 
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gh Court bave made it importable to prove custom . 

Whenever any 
, in which there is a transfer even by mortgage, omes to the Civil Court , 
result is that the poor tenant or the transferee is dispondensed of the holding 
l the general result is that the tenants are impoverished . Of course , 
ove, Sir, that according to the Indian Evidence Act or according to any 
ar at stands, the onus is upon the transferee to prove the existence of 

cunom , and that in the very thing which onght to be removed . As this 
vision embodies that emendiyent, I beg to support the clause as it stunds. 
pould like to see the Opus thrown upon the landlord to prove the existence 
any custon which would entitle him not to recognize the transfer. With 
me few words I keng to support the cluuseus it stunds and to oppose tho 
endinent proposedl ." 
• Hon blo Kai 811a Nath Ray Bahadur said 

“ Sir , I wish to speak a few words in sdpport of the amendment that 
18e 25 A be omitiod . My respons are othene : I know that the practico 
grown up everywhere in Bengal and Orissa tu recognize the transferability 
occupancy right whero such tratosfor is recognized by custom or usage, 

tho zamindars give effect to such transfers by accepting a fee of 25 
cont of the convaderation money But the first thing I learn from 
remarko Diade by the Hon blo Bubu Jauaki Nath Boso is that iu bengal the 
ctice prevails that the zamindarx aro bound to recognize the transferability 

portion of an occupancy holding . But I think Dowliere the practice prevails 
compelling the zumindars to l aco knize the transferability of a portion of 
bluing . It is, thereforu , un innovation , and as such would lead to com . 
initions and unpleasantnows in the rela : ions butween the raiyat and the 
vindar. It is also an innovation which is detrimental to the interests of 
zulumdur, in that a portion of the uccupancy - right should be allowed to 
transferred and the zumindor shouid bu buud to recognize the trans 
bility of a portion of a holding ." 
, llou llo Mr. Maddox unid : 

“ Sir , as the Hon ble l ai Sheo Shankar Sabay Bahadur has referred to my 
lion , I should like to say a fow.worde . I rogret that I cannot give the 
TON us thu Hon ble Babu Januki Nuth Buse asked me to do , but no doubt tho 
ble Mr. Mol horson will supply them . I have studied these figures and 
n state how nunerous the transfors are and how very univarsul tho practice 
in the three districts of Orissa . I may xay thatowlien I left Orised in 1899 
Im opponed to this provision and even after 5 years I should oppose this 
rision , but since then I have oxumined i muss vf evidenco collected , and I 
satisfied that such a provision is nocusrary . The Hon blo Kai Sheu 
nkar Suhay Bahadur roferred to the proceedings which led to the pasning 
toe Bengal l onadoy Actt in the Suprevio Commeil. I would ask him again 
look at the words wf the Lioutenant Governor of that time. His llonour 
3d that compulsory provision of this kind did not come within the 

scope 

of 
present legislation ( present in the word used by His Honour . I do vot 
gine from that that a legislation on this subject could be considered to be 
Juded in the future . My opiniou now is that tho Orissa ruiyat, having 
I thin , shinks that he is fit to enjoy this provision , and this is a provision 
ch is of advantage both to the landlords as well as to the tenants and which 
ild meetlo innumerable disputos . I thørefore oppose the amendment." 
Hon blo MR. McL HERSON said : 
" Before the Chancil rotes on this amendmentol obould like to refresh thie 
as of Hon ble Members regarding the salient facts of the case . Revising 
rations have been going on for the last five years throughout the temporarily . 
bed istuion of Orissa , anii careful statistice bave been kept by the officers 
the Sortiment llepartment , regarding the extent to which trapsfmts of 
u panty righto have occurred . These statistics show that during the 
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poant 10 or 18 years no less than ) 40,000 acres of raiyati lands have changed 
hands for an aggregate consideration of 77 lakhs of rupost . 

Un this an 
additional one- fourth , equal to noarly 20 luklin, wus paid by the transferoes 
the landlord ** 

the recognition of the trunotech 
at the time when they were entered in the landlordó boks. I may add that 
a considerable number of th:eve , transfers woro brought to the notice of the 
landlord in the course of the present muoh -abused revision vottlement, and it 
was the confidence inspired by the presence of the attentation officer that lod 
the parties to deal with one another and arrange for therougnition of auurous 
transfers that had up to that into not been brought to the notice of the lufid . 
lord and received his recognition . When the landlords found that the revision 
operations were bringing this benefit in their train , they donard to be hostile tu the 
operations, and in fact welcomed them . It was at the time of mcording thesis 
changes that the Settlement Officer found that the jellymon of one- fourth of the 
considerating money was practically the aniversal practice . , On mey did come 
to his notice in which exacting landlord had demanded higher fros and refused 
to recognize a practio which lied become the general unngo, but those who 
askod for more ilan 25 per cont wore ashanied to own it when confronted by 
the Sertleinent Uffrer . Although it in a heavy foe , the ruiyas is willing to pay 
it rather thanlone the valued right of trunefer . I have yorumlionel influourin ? 
landlords on the subject, and they all aimit that one - fourth in the proper foe , aitt 
this is what we proposo in auction 20 to reoognize as the unner in the Arank whero 
the custom of transfer has been found in exist . We have enumerated in Ezplan 
a ion ( 2 ) the nature of the objections which may be considored to be runsonnble . 
It cannot be said that we are introducing something that is abrolutely inw , 
without any considorntion And respect for the landlord s wishon . The whole 
point of section 21 A in that w " are not introducing anything new or changing 
the provisions of the Bengal Tenancy The Bongal Tenancy Act 
says that transfors shall be regulatod by Inonl oustom or unago . We have found 
in the temporarily.sotiled exentre of Orissa that a certain usugo dorm exint, 
and we 

have incorporated this in clauro 211 chiofly with the object of 
proventing the oxnotion of u larger fee than in recognizori ar fair by all 
zatnindurw in ( risna to whom I havo spoken on the subject . 

The * tutintice collected by the Setuienient Department whow that about 
three- fourths of the transfers have occurred amongst the raiynts themselves while 
one- fourth has been in four of landlords and one -fourth in favour of mahojana. 

“ The sufeguards provided in the Bill will send to diminish the amount of 
transfer which occurs in favour of the last- named class . 

“ We have not at present any reason to fear that recognition of transfer 
will encourage in providence amongst the cultivators . Cultivatora pro linblo to 
be Dot by nuddon calamitjos , as for example , the low of plough cattlo hy dinea c . 
By the sale of half an acre a cultivator can mput much # calamuty and , as HOONI AN A 
good harvont color, he re -purchants hin half ucre or buys Homebody roc h . Or 
if the calamity bo orerwhelming . he perhaps mells out altogether, aets off for 
Calcutta or elsewhere , takes up 

service , aneme a little money , and then , having 
made his litile pile , returns to his native village and mottles down ugain as a 
cultivator. I think that we ought not to place any obstacles in the way of 
this prooenn which is so beneficial to the raiyat und is not injurions in any way 
to the interson of the landlord . 

A good deal has been said about the reforonco to a portion of a holding in 
clause 23 A. Now I want to explain to the Council that more than two 
thirds of these tranractions, extensing over 12 

years , and covering 140,000 
acres , wore sales of purt holdings , and no distinction is made by landlords in 
actual practice in doqling with these part transfera . Wo huvo propond to make 
no distinction in the Act, except that we have introduced cortaith, nafeguards 
against exconsive subdivision . It would be a great mintako in the circuma 
staticos of Orinca not to allow the transforoe and transferor Lo becounc 
separate is responsibility , once the transfer has boon recognized . This is 
the aniversal practice , and I have mover heard of any landlord whes took 
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his 25 par fent, and refused to allow the distribution of tent consequent on 
the transfer. 

" We do not propose to extend the provisions of section 25 A to the 
perinanontly -settled extater , because we have not sufficient information 
regarding the usage of transfer in these areas. We justify clause 25 A entirely 
on information which we have collected in the murse of the revision settleinent 
operations . in Orissa . We cannot insigne uny similar oro sufficient reason for 
extending the provisions in the permanently.nettled area , and I have therefore 
r in the soparate amendment which stands in my name proposed that the section 
will not extond to the permanently -settled ureas. 

Wo have been told that the right of transfor did not exist in the year 
1789. But that was about 120 years ago, and we are not legislating now 
for 1789 . Wo are dogiuluting for the present day and for the future . 
Wo have also been told what was the positivu of the case at the time that the 
Bongnd Tonancy Act war under discussion , that is 30 , years ago . We do 
know that at the time the Bengud Tenancy , Act , was under discussion there 
was a very strong volume of upinion in favour of making all occupancy 
holdingi transferable , and we also know , from the correspoudence and the 
discussions that took place then that the reason why no such provision was 
rmade in the Bengal Tenancy Act was that there was lack of uniformity in 
the practice of transfer throughout the Province . There was a great deal of 
divunity of opinion ay regariin the comitions under which the practice should 
bu recognized . It wils impossible to lay down any rule based on uniform or 
universal muge , and therefore the question was held over . I have read the 
correspondence and I remember noeing a defuite statement made by # 
previous Liouwnant Governor of Bongal that if the practice of trausfer had 
hucomo uniforni he would have no hesitation in reconinending to the Govern 
mont in India , and pursing a legislative enactment which would give a right of 
transfer in accordance with the praction that had become uniform . That is 
precisely what we want to do in the case of Urinar . 

Attention lung also been drawn by the Hon blo Member to the fact that 
thore In no Nich provision in Alen Chota Nagpur Teancy Act , but there again 
the situation is ubwolutely different. We know that in Chota Nugpur, us in 
the Sonthal Purganas, thu grunt bulk of the cultivators are aborigines or 
Homi-aborigines, who cannot be trustod tvæxercime the right of transfer with 
out coming to griof, but there is no reason to believe that the exercise of this 
righ which is now being exerciser ! as a matter of fact duily in Orisau , will 
CUKMU disantor to the people of Orison . The two CUNOR do not stånd on the 
BILME footing . Attention has been drawn to # rewark fuade by ine that if 
ever the recognition of traublor proved disastrous in Orioin the time 
wuld then have come to interlere - ither to repeal the section or to limit the 
right of transfor . I do not think that is un adequate argumont against our 
roognizing the existing usage in the prosent Bill. It might porribly 
happen, though I think it is highly improbable, that in the course of .30 
yeur s we shall find lands drifting into the hands of money -lenders and the 
situation wight become such that it would become necessary in ro.coosider the 
whole mattor . There is no reason why we should not act in the light of 
the information that wo now PONNUMM , and acknowledge & usage which has 
become universal and which in the opinion of all those who are acquainted 
with the facts acknowledge should be incorporated in the law ." 


The Hon blo Rai BAIKINTHA NATH SEN Bahadik said : 

Sir , I bug to make a fow observations with regard to the provision in 
clausel 25 A. This provision socks to give transferabilities to all occupancy 
hoidere In the Bongal Tenancy Act the matter, that is , the incidence rf 
transferabilities , depends upon the question of custow or wage. It is no 
doubt from one point of view very desirable that ocoupancy -holdings should be 
made transferable . Considerable difficulty in felt by the agriculturists when 
tbeir hands are handicapped and they ournut wortgage and sell their buldings 
in times of need . At the same time, to protect the interests of the landlords, 
the existing Tenancy Act has made the question dependent upon the existence 
or otherwise of custom or usage . In Bengal, when there is a transfer , the 


THE CALCUTIH PAZETTE ATTRAORDINARY, WAROH 30, 1012 . 


21 


landlords me the transfere for ejootmant, treating him as a traspaser. 80 
far as my experionce gues in the generality of cases they gre Bottled , and the 
landlord becomw.content with ropesving 25 per cent. of the consideration 
money and a little inocene in ront aino. In . Bungal, however, the Tornnoy 
Acte does not contenuplate tho transfer of• a portion of aan ( ccupancy -bolding . 
This is an innovation . In the Bill, not only is the transforability sought to 
be given to the sale of one integral portion of the vocupanoy-holding, but it 
also tries to give that intidence to a portion of an vocupanoy -bolding . The Hill 
is defective in one rospot . Ono-sixth of an occupancy -livlding would be a 
portion of a holding , and if a bolding consists of 20 bighas of land , 3 biglas of 
land might be mold . in practice I have noticed in huniiruds of caves that a 
tenant who has a holding , say , of 12 Dighay of land , solls { vighas in ono caso, 
sells 8 biglas in another case : he selle 5 bighus to a person , o sing an imaginary 
ront for the same generally proportionate to the rent payablo for the entiro 
holding . When such & omne anne bofore the landlord in Hongul, even if he 
be a dispowod as 10 reongnize the drunsfor. thore urimes the difficulty as to 
whether the rent which has been fixed an among thomselvos by the vendor 
or vendeo is adequate for the land that in wild . A holding consisting 
of 13 bighas been land contains first clans , socond class , third class and 
fourth class lands , and the zumindar dous not know whint to cho ; he has 
to make an inquiry for himself in the presence of tho . vendor und the 
vender and then coure to torms. Now , as the Bill now mtando, an voupancy . 
holder might well one fourth , one- third , one- sixth or one-oighth of # holding , 
or ho might sell a few bighan of land forming , we it werk , goinponent 
parts of the entire holding aid this would give rise to the diſliculty . No 
doubt the Government intonia to make hy this provision a cortain provi 
sion rogarding the transferability : well and good . But let it be conuined 
for tho prosent to the entire holding . Any attenspt to legalizo transfer of 
a portion of a holding would give rise to diffioulties and complications which 
would give rise to litigation , and I submit that ought to be avoided . 
do liot wish to take up tbe time of the Council with itrtlior obsorvatioun 
than I have put forward , and I woulil ank tha llon ble Momber , und in 
fuct the Council , to consider this aspect: 


The Hon ble Mr. Kerr said : 

Sır , after the vory interesting pouch of the lion ble Roi Baikuntha Nath 
Sen Bahndur, f ought to explain to the Council what the provisions to withi • 
regard to the transfor pf occupancy holdings . . I understund the Hon blo . 
Muniber would liuvos no objuction to the provisions provided they were 
contined to complete holdinga . His objectiun is that the time ju premature to 
put their in force with regard to part holdings. With regard to the practical 
aspect of the amo , transfur ut purt holdings do tuko place in Orisha , and it in 
especially for those that we want to provide. But the Hon ble Muinber wil 
800 that in Explanation II ( ix ) , one of the points to which the Colloctor whall 
have regard in yonsidering whether he should give hin connont go the transfer 
whether he should inake the laudlord give his consent to the transfor - in 
whother the transfer results in the creation of unreasonably small holdings ; 
and then , again , in clause 91 it is laid down that the division of a tenuru or 
holding or distribution of the rent payable irr respect thereof shall not be 
binding on the landlord unless it is made with his exprons Colisent in writing or 
with that of his agunt duly authorized in that beball. I submit , Sir, therefore, 
that we have made ample provision for the prytection of transfer of part 
holdings from abuse , and that the Council neod have no hesitation in pasning . 
this clause 25 A on account of any apprehension that it might go too far us 
regarde part holdings . 
The Hon ble Maulvi Saiyid MUHAMMAD FAKHR-V1)-INN wail : 

“ Your Honour, I raised two or three points in connection with clause 2.1 A. 
My Hon ble friend , Babu Janaki Natb Boso , seems to think that claube 25 A 4 . 
it stands at premont of ourse I do not refer to the ro -drafted clause 21 A - will 
throw the onus of proving custom upon the tenant or upon the traustereo . llo 
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wanted to refer this matter to the Legal Remembrancer, but I submit , Sir , that 
no reference is nocenuary . If the Members of the Council weru to read two ar 
three lines , they would be fully convinced that the sontence as it stands at 
present in sub clause (3 ) throws the onus upon the landlord . It is not the 
iraptoree who is to prove the validity of his trausfer ; it is the landlord who 
is required to prove such custom by which he can refuse to recognize the 
transfer . In sub clause (3 ) the sentence runs thus : " The Collector, after 
giving notice to the landlord to appoar and be heurd ,• shall thereupou inquire 
and decide whether the 18ndlord is entitled by custom , or for any other good 
and sufficient reason , to refuse his consent to a iransfer." Now there cannot be 
any coom for doubt that the sentence as it reads in this sub-cluuse throwe 
the onun upon The landlord and not upon the tenant. Sow , no doubt, as I 
have submitted before , that in the re - drafted clause 2.) A this matter has 
beou life in the dark , and thut would be a bone of contention hereafter, 
whether the onus is , in the peculiar circumstances of the cano , upon the 
tenant or upon 

the landlord But no use now considering clauso 25 A a8 
it stunds in the Bill ; wo are not considering the re -drafted clause 25 A ; and 
therefore I tlmink my learned friends argument is that the sontence as it 
stunds thrown tho orius upon the tonunt or upon the transferve is not correct 
Dr wund . 
The llou ble Me : MCPHERSON vaid 

May I suggest thut it would be preferuble ii we considered the present " 
re -draft rather than the cluude as it came from Select Committee ? » 


► 


The lion ble MauLVI SAIYID FAKHR- UD - DIN suid : -- 

" After this clauso is considerud ." 


The l HESIDENT muid : 

“ Of course , that has not been moved yet ." 


The Hon blo MR. CHAPMAN maid : 

The radiaft is perfectly clear ; the original clause ix obscure " 


1 


: 


The l Resident kuid : -- 

" I do not think the Ilon ble Member neod waste time over the criginal 
clause because the amended cluse in going to be proposed ." 
The llon ble Maulvi şaiYI FAKHIR -UD- DIN said : 

slow with rogard to the re -draited clause 23 A , of course I wabmitted 
before there is 130 wafeguarding against the transfer of portions of the holding . 
I have huard just , now from the Hon ble Mr. Maddox and the Hon ble 
Mr. McPherson that in the majority of- cup s in Orissa portions of -holdings 
have been transforred , and that therefore there in presumption of usage . 
I subunit that the Hon ble Gentlemen have failed to consider the under . 
lying principle of custom or usage, the transfers which take place without 
the landlors consont, but with their knowledge and without any successful 
opposition on behulf of the landlords will go to establish usage or custom . 
It in Orisna portions of holdings have been transferred with the koowledge 
and consent of thu landlords, they would not raise presumption of any usage. 
If the landlord has recognized such trundfers on taking any salama , may 25 por 
cent., on the consideration money or sounething so , that recognition would 
slot establish usage or custom . Again custom requires the establishment of 
transfers from tino inmoworial . I submit , Sir , that the clauso 26 A as it 
stands will be most injurious, and I further mubmit , Sir , that even the 
re drafted olnudo 25 A does not moot all the objections and that even should 
nör be adopted ." 

The motion was then put and lost . 
The following motions were , by leave of the President, withdrawn : 
78. The Hon blo Rai Shoo Shankar Sabay Bahadur to move that clause 

25 A be omitted . 
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" Transfer of 
occupancy.boldiak 
by male , gift or 


79. 1 be Hon ble Raja Rajendra Narayan Bhauja Deo to piove that 

olauso 25 A be omitted .. 
80. If notion No. ill be not caniod , the Hon ble Rai Sheb Shankut. 

Sahuy Bahadur to move that for clauns 25 A the following be 

substituted , namely : -- 
25A . ( 1 ) Every transfer by walo , gift or exchango of any.ccupancy ; 

holding or a portion of a holding whall be invalid 
unless made with the consent of the landlord , 

or unless where there is a custoo , uongo or 
richange . 

customary right of such , tranxfer, without the 
consent of the landlord on payoient of a fee being made to him . 
( 2) When any occupancy holding or portion of a dolding in no trans 

ferred with or without the consent of the landlord , no afor 
the lattikord , on registrasjon of to transfer in his office, whall 1x * 
entitled 10 l vy a maximum registration fee as follows , namely : 
a ) In the case of a sede , u sum equal to 25 popor cent. of the market 

Tulur , ur 10 six tintes the ultra rent of the holding or ; ortion 

thereof, whichever is gronter : 
Provided that , 
(i ) until rufficient roulson to the contrary in xhown , tho 

Diarket value whall be dormed to be the consider 
atioy money as wlown in the doed or doriunont effecting 
the tranefer, or, where there is no such dood or 
document, the consideration mone y actually paid for 

the transfer ; and 
ii ) in case the rent is paid in kind and is fluctuating , 

the average yield to the lapdlord during five ugrioul. 
tural yenrs proceding the sale shall, for the purpohon of 
this wection , bo takon än the annual ronial of the 

holding or prostion thereof. 
66 ) In the case of gift or exchango , a vun equal to six times the 

annual rental of the holding or portion titreof : 
Providlo that, in enor the sent in paid in kind and is fluctuating , 

thugverage yield to the landlord during five agricultural years 
preceding the sale shall, for the purposes of thin wiction ; le 

taken as the annual rental of the folding cor portion thoroof. 
3) If , in any case , the landlord accepts the foo uut :: orized by mul - coction 

( ), his consent to the transfer shall be deemed to havolmen given . 
) 11 , in any case, a dispute arises betwoen the transferoo and tholand 

lord , either with regard to the malidity of the transfor or with 
rogard to the fee payable for such transfor, the landlord or the 
transferee shall apply to the Collector who shall inquire into 

and decide the some. 
(5) Nothing in this section shall affect the right of either party to bring 

a suit in the civil court to contest the correctness of the finding 
of the Collector with rrgard to the validity or otherwise of the 
transfer, and , subject as above and to any appeal or rovision 
as provided for in this Act , the order of the Collector under this 

section shall be finel. 
16) It, notwithstanding the order of the Collector to the contrary , the 

landlord refuses to accept the requisite fee , the transferee may 
deposit such fee with the Collector, who shall cause the Aid foo 
to be delivered to the landlord in the prescribed manner , and shall , 
by an order in writing , declare that the transfer has been duly 
registered 
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( 9 ) Nothing in this section shall be construed to authorize a division 

of a tenure or distribution of the rent payable in respect 
thereof. unless it is made with the express consent in writing 

of the landlord or his agent duly authorized in this behalf. 
The following motions were , by leave of the President , withdiawn : 
81.. The Hon ble Babu Hrishikesh Lala to inove that the words 

with the consent of the landlord or according to custom " be 

inserted after the word " exchange " in line 2 of clanse 25 A ( 1). 
82. The Hon ble Mr. Suiyid Wani Ahmad to move that the words 

or portion of a holding " in dioes 1 and 2 of clause 20 A ( 1) be 

omittes . 
83. If yotion No. 79 bu not earriod , the Hon ble Raja Rajendra 

Nurayan Bhanja Deo to move that the wolde " or portion of a 

holding ” in lines 1 and 2 of clause 85 A ( 1 ) bo omitted . 
84. The Hon ble Raja Rajendra Narayan Bhanja Deo moved that the 
words within six months from the date of transfer " be inserted before 
the words " to the landlor . " in lines of clause 25 A ( 1 . 

He said : 

" Thure is no provision in oluuso 25 A to expedite the transfers, and it is 
necessary that the truvsfer should be registered in the presence of the landlord 
DA NOun as possible. und I think that in the intentio of the Hon ble 
Womber in charge. So I propose that these words he added . 


: 


The Hon ble Mr. H. Mel srrRBON vaid 

“ Sir, 1 oppose this amendment because I do not think it would do any 
good . I am just as anxious as the Hon ble Mover that those transfers should be 
recorded as soon as possible . But would the nere putting in of the words 
" within six months from the date of transfer " effect this object ? Their 
effect would rather be to deter people who have not come forward within six 
months from coming forward Inter. We are dealing with ignorit raiyata 
who do not know the law very well, and it the transfer does come to notice 
more than six months after the transaction , why should we prevent the 
transferoo from paying the fee to the landlord and getting the trunkfer formally 
recognized . I do not think that this amendment would do any practical good . 
I thorofore opposu it." 

Tho wotion was then , by leave of the l’resident, withdrawn . 
The following notione wero , by leave of the President, withdrawn : 
85 . If motion No. 83 be carried , the Hon ble Raja Rajendra Naråyan 

Bhanja Deo to move that the words “ or portion " in line 4 
and the words " or portion thereof " in lines 9 and 10 , 12 and 

13 in clause 25 A ( 1 ) be omitted . 
86. The Hon ble Bubu Irishikosh Laha to more that the words 

" market value " be substituted for the words " consideration 

money " in lines of clause 2 iA ( 1 ) ( a). 
87. The Hon ble Mr. M. S. Das moved that the following be substitu 
tod for clause 23 A (3 ), namely : 
( 9) " If the landlord demands a higher for then that prescribed in clauses (1) 

(a ) and ( I (b ) of this section , the transferpe or his successor in 
interest may apply to the Collector . The Collector, after notice to 
the landlorú , shall (?)make a summary inquiry . If the Collector is 
satisfied that the complaint is true, he shall inflict a fine on the 
landlord not exceeding twice the excess fee demanded . If the 
Collector finds that the complaint 18 false , he shall diroct the 
applicant to pay all logitimate costs incuired by the landlord 
during the sumniary inquiry ." 


- 
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He said : 

“ Sir , first of all I shall ask the perquission of the Hon ble Member in charyo 
of the Bill to be a little indulgent to une and wilow we to make a wligly altet : 
ation in the amendment so as to include gls Bub.clausos ( 6) and ( 5 ). It was, 
as it seems, rathor an otersight on ny part or the typwriver s mistako." . 


The llon ble dr. II . McPHI RAIN maid : 

* Sub -clauses 4 and (6 ) are proposed to be out out altogether .” 


The Hon ble dr. Das said : 

Sir , I have rcry carolully and with much interest listened to the many 
speeches which have beon made regarding the condition of the rniyat and 
what can be done to help him . Unfortundroly tho raivat is not horu - tho 
raiyat is not to be found anywhere in this inull , and all of u8 suy thut we are his 
represontariven. Ono Meen an agonit of the Corukuhini Sabhu with a picture of 
the cou going about collecting funds to NAVO Clotlo from mlaughlsr ; you svo alvo 
the cow in u pácture of Bural ; no everybody thinks hie con represent thu raiya 
I do not way tha ; I nw # representativo of the raivat. 
should certainly frel a greator pride in occupying win agat bere , and I do not. 
mind standing at the furthest point of this hello no long 84 Premi Ally fitly 
that I reprgiment the 

poor ruiyut. Sir, I have mixed with him ; I have made 
my fouble artompts , unsuccessfully , I must say , too . improve his condition . 
At any rate , here we have found tho Ilon ble Mr. sluildox was not his 
friond , but lie has changod sinco . l he llon ble Babu Jamuki Nath Busu wa 
not his friend, tout le has changed sinco . The llon ble Mr. Mcl hurron hon buen 
his friend withir. the last five years . When the Committee met at Cuttuck , at 
which time llou blo Mr. Muddox provideri. I was lois friendand I condonar loi bar 
his friend at least I ua il olles friend thu uny of those goutle:100:11 . Thon tuo 
question that has been put before 118 in the transferabilty . I huvo round that 
word and , whion I go through the cutibrous provisions, the different wagon ai 
which the landlord miglit oppone hiirr, I ask , where does all the ability go ? It 
udds to the ubility of opposition , not to thu alility of transfor. The most 
unfortunate circunstance au connection with this quoatiwi is that it is not 
possible, for us to pluce ourselves in the poor ruiyut s position when he is on the 
verge of starvation and wants to sell a plot of his holding . Perhaps she founder 
have como, stårvation Hiares him and his family , his house has been wimbieni 
away , and then bo wants to sell a portion of his imolding in order to bravo 
his family there in his villages and to go to morpe place to worko an 
cooling all winto liit railwry furo ; that in the time for want to meeld bien 
holding . Theyno -tion io , none of us onn place ourwolves in that position and 
realize the pinch of necessity is it pinchos him at that particular timo. Sir , 
everyone - many ut luust-can.play them llumler x gordhost oli tno stuga , but identin 
anybouy realize tho foelings of Hamlet s glocomt ?. #t is 11000ssary for one to dio 
like Huilet, be kuriod , and then come out of his gruvu huu thon he would 
kuow what the feelings of lluwlet s ghost wetu . So it is not posible for 118 
to reulize tho raiyati pussition . All that I can muy , Sir, upari from wit , but 
if it woru possible for me to picture in gosphic language tho condition 
of the ruiyat in the circumetanoes to which I havo relerred , and if I could hoid . 
up before the minds of the Hoy blo Mowbers here the picture, I should 
say , 

there, there is the wan ! llo wants to sell his lund ; he wants to go 
away at unce ; and then , I should ask you, urt you improving his position 
by putting all tivese clauses liese, which ouables the zamındar to way ho , 
is a bad man ; that marr has got a bad character , -- all them sort of objections. 
What dous that mean ?. These are the zuinudar s lookout. The transfurae 
buys, and the zumindar bargalis with him ; if the zamindur burgains for a 
thief, let him have a thief, but let the poor faiyat who wants to bave a 
little rush have facilities . I his is putting stumbling blocks in his way . 

" Now the Hon ble Air . Acl herson say I have taken down bis words 
that we do not want to increase litigation by nuggesting weans of litigation . 
What becoules of the state of things when you put in all these -- in every 
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instanco ile zami: dar can oppose . Now the thing is this : the zamindar 
110 doubt hus a right to the land , but we must take the raiyat s share in it ; 
he brought the lund to a better condition , and we all know the old couplet :--- 

When Adam delved and Eve span , 

Where was then the gentleman ? 
The man brough the lini under cultivation , , who worked on the 
lund which was lying waste at the last settlement it is the raiyat who has 
hppught it uwler cultivation . The Government roaps the benefit of the 
cultivation ; the z ııindlar roups the bonefit of the cultivation ." 


0 


The llon ble MR . Mouva said : 

“ I rise to a point of order. It is not the landloril s description wo 
arr discurring . bue the demand loy & landlord for higher fees . Have 
the Hon blo Mr. Duo s remarks anything to do with item No. 87 or the 
domand of the landlord for higher ſeen ? ” 
The Hon blo Mil. Das said : - * 

" All that I nieun by briliging forward those explanations is to 
consider whether the lundlord bas got a sufficient came in refusing his consent 
to the transfer." 


The Hon ble Mr McPHEOHUN raid : 

“ I think , Fir , that the Hon ble Mr. Das is in order . What he ruggents 
in that thin amend niont of his snould be substituted for the whole of 
Bub-claune ( 3) , including tho Explanations . He can , therefore , discuss the 
Explanation ." 


+ 


The PresIDENT muid : 

“ Your Holendment in to replace the whole of No. 7.3 ? " 


The Hon blo Mr. Das said : - " Yes . 


want 


The PRESIDENT waid : 

" Then he is in order in dircussing the various grounds on which he 
wishes to have it removed . . You uru quite in order , Mr. Dan." 
The Ilon ble Mr. Dan sail : 
" All these grounds must be removed if you 

to give him 
facility. I do not want to disturb the right of the zumindar . It is 
sottled that he should havo 2.0 per cent . of the consideration money. The 
romedy is not sought for a l cunos . The Hon ble Mr. McPherson says this , 
that in most cases tho zamindar receives 25 per cont., and it is only : 
few grabbing zumindars whose cases require special logislation . Very good. 
Then who wught to be punished ? These grabbing nien ought to be punished . 
The mnjority of zumindals are good ; they allow the transferr . I au talking 
only of Orimeul. 

I have no right to talk of Bihar or Bengal ; and the 
majority of Zamundars are willing ; they allow the raigat to transfer . 
Very good . Then there are a few , and what is the evil ? Thegu few want 
moro than 25 

por 

cent. Very good . say , if they want diore than 25 por 
ronil., punish thosu unsorupulous zamindars . As soon as u zamindar demando 
nioro , the raiyat gous to the Collector and says well the law aui horizps 21 

por 
cent. and this man wants from me : 0 procent. ; and the Collector iuquires 
and say you wanted 25 runees more , you will have to pay a fine of 50 
rupeed. This he decides in a summary way . 

" The zamindar, if he is a good man , will take 25 per cent .; if he is a bad 
man , he will want more than 25 per cent., and the transferee by some means 
will have to make it up with the zawiodar. Now , the zawindar knows that 
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he has got all this armour and he can object no such and such grounds ; 40 
he says to the transferee, " You go to the Collector ; I will go to the Civil Court ; 
I will take the matter to the highest Court and you oglculate the cost of the 
litigation with me , Innlend of that, you pay half of that amount to me. 
That is what will be done under the provisions of the Bill . Uuder my 
proposal all that will be removed ." 


The Hoo ble Six Bijar CHAND MANTAB , ASAHARAJAVILIBAJA Bananuk OF BURDWAN 
sail : 

" I am sorry I have to oppose this amendment on the ground that, if we 
Inok at clause 25 A ( * ) we find that this bus been put in jo nafogunrid certain 
customs that may exist , and the point thut the Kon blo Mr. Dus laas in vion 
is that, if there be such landlono in Oriau – he does not speak very highly af 
Origna -- they will oppross the ruiyats, but the matugunrd is that he may nppwar 
und be heard , etc., and the Collector may for yhly good and sufficione roubou 
refuse his consent to the transfor . 

Supposing the reason tilat the Hon ble Mr. Dan lins in view is not a good 
and sufficient rensn , the Collector will.costuinly pject the landlord s proponi . 
tion . I do not see , therefore , why tho Hon ble Mr. Das in this amendment 
should have broughi in all sorts of things, including Jlamlet s glont. 


The Hou ble MX, H. M.PHEKHON void : 


the 


“ I admit that in this matter I have a certain amount of sneaking-sympathy 
with the Hon ble Mr. Dan . What he apparently wants to put into the Bill in 
that all occupancy: righits are transferablo , that zamindars are ontitled to be paid 
a fee of 2.7 per cent. , and that if they ark for more than 20 per cent. , 
ruiya : may go to the Colloctor and get the penulty out of his landlord equal to 
double the amount of tho excess domand . That may be a very desirablo 
pornition , but wlint we have to consider is the question of practical politics . 
Even with all those Hafegures that we have included in our clue o 25 A 
sufeguards in the interests of tho zainndars - there has been a considerable 
amount of opposition to our proposals . If we had put forward propositions wich 
als Mr. Das lius suggested , wo should have had all tho zumindurs of Bengal, Bihar 
and Orissa on the top of us, aid there would have been no chitnce whnte vor of 
carrying our proposals . I do not for that his proposal is ons praction ono in 
the present state of affairs, and I do not soo how we 

can pornibly accept hinº 
amendment at this stage of the discussion . Ms. Dar , I muy romark , himself . 
throw out as a general accuention against the Bill that we had rannackrd all 
the law of India to tind repressive logislation to wilize against the praceful 
Criyas. This littlo addition to the powal clMures of the Bill now proposed by 
binne does not seem to accord with his accusation or with his genorul attituito 
towards the Bill. I must oppose this amendment." 


The Hon ble Mix . Das said : 

“ I do not look upon it up a penul clauso . I made a sonork to that effect , 
but what I really meani, as I shall perhaps shrew hereafter , in that the Bill 
gives us porhups the character of being the most turbulent poople under Your 
Honour s Government. I do not like to say a word about thiu •zamindura of 
Biliar or Bengal. I do not know thein , and perhaps there are many very kind 
or very good landlords amongst them ; ar any rats , most of our zumindury uru 
good mnough , and what I say is , lo not throw the apple of dincord uongut 
them . If they can bottle it between themselves let them do mu . If a raiyut 
dances attendanco on a zamindar and works a little for him , lie :ruy the ruby 
Att his foo or a portion of his fee taken off . But it he goes to Court le finds a 
formidable 

enemy, 

and I would rather have the song of the dying swan 
from the raiyat. 


“ If the Hon ble Ur. licPherson has sympa :hy with my views, I expect 
him to have the courage of a Sootchman .” 
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A division was then taken , with the following result : 
Ayer- 4. 

Noesner 30 , 
The llon ble Babu Bhupendra Nath Basu . The Hon ble Mr Slaćke. 
Raja Rojendra Narkyan , 

• Raja Kisori Lal Goswami. 
Bhauja Deo. 

Mr. Greer . 
Mr. Dar , 

Mo I). (i. Maopberson . 
Babu Braj Kishor Prasad 

Mr. Coilin . 
Mr. Stevensue -Mcoru . 
Mr. Chapman . 
Mr. Kipuimoie . 
Mr. Kerr 
Mr. Stephenson . 
My. Maddox . 
Mr. Kuchler , 
Mr. Morehead . 
Sir Frederick Loob Halliday , 

kt. 
Mr. Cumming 
Mr. Bompiar . 
Mi, Uidhism . 
Mr II MI lertain . 
Kaliu Janaki Nath Bone . 
Maharaju Bahadur Sir Prody ot 

Kuniam Tagore , Kt. 
Sir Frederick George Dum 


C 


3 


. 


ane , kt 
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. 


Ru Siti Nath Ray Bahadur . 
Lt. Col. G. Gravi-Gordon . 
Sii Bijay Chanıl Mahtub , 

Maharajaribiraja Babadur 

of Kurdwau . 
Babu Kritanand Sinba , 


Mr. A prai. 


. 


Mr. Stewurt . 
Ms. Go um Hossain Cassim 

Ariff . 
Mr. Eniyid Wasi Almad . 
Maulvi Saiyid Muhamad 

fakhruddin 
Babu Hrishikesh Laba . 
Maulvi Saiyid Zubiruddin . 
Mr. Reid . 
Rai Sheo Shankar Sahay 

Bahadur. 
Rai Baikuntha Noth Sou 

Babadur. 
Klap Babadur Maulvi Bar 

faraz Husin Khan . 


. 


The following members were absent : 


Tho Hon ble Mr. Mitra , 

Kumar Sheo Nandan Prasad Singh . 
Maharaja Manindra Chandra Nandi. 
Maharaj -Kumar Gopal Raran Narayan Singh . 
Babu Deba l rasad Sarbadhikari . 
Mr. Norman Molood . 
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Nath Roy . 


The Hon ble Du Abdallah - al-Mamun dubnwandy. 

Mr. Dute , 
Balu Mahendre 
Mr. Drip Narayan Singla . 

Babu Bal Krisbaa Sahay . 
The result of the division was agon t, noes 30, and the motion was there 
foro lost . 


or for 


The following motions were , by leave of the President , withdrawn : 
88. If motion No. 79 be not carried ; the Hon ble Raja Rajendra 

Narayan Bhanja Deo to move that the words . whether the hold 
ing or portion theroof is transferuble by custom without tho , 
consent of the landlord or whoshor the landlord hus " be sub 
stituted for the words " whether tho landlord is entitled by 

custom or for " in lire (i of clauso 23A ( 3 
( The Hon ble . Member , howrvir, stipulatos Mat if his motions Nos . 83 and 

86 be carried , the trords " Or portion thoroof ” in the above amondmont . 

should be omitted .) 
89. The Hon ble Babu Hrishikesh Laha . to move the following 

amendinents to claube 26A ( 3 ) 
ii ) the words " transferee or his successor be substituted for 

the word “ landlord ” in line 6 ; 
Gri the words os 

any other good and sufficient reason in 
lincs 6 and 7 bo omitted ; and 
( iii ) the words " to obtain a rogistration of the transfer of the 

holding or a portion thereof ” , be substituted for the 

words “ to refuse his consent to the transfer " in lino 7 . 
The whole sentence, therefore, to read as follows : 
" The Collector, after giving notice to the landlord to appear and be 

heard , shall thereupon inquire and decide whothor the transferee 
or his successor in interest is ontitled by custon to obtain a regis 
tration of the transfer of the holding or a portion theroof, and 

if the Collector finds that the holding is so transferable , otc ." 
90. If motion No. 79 be not carried , the Hon ble Raja Rajendra 

Narayan Bhanja Doo to move that the words and any arrears 
due for the holding " be inserted after the words 

cause the 
said foe " in line 10 of clause 25A ( 9 ). 
•91. If motion No. 79. bo not carried , the Pon ble Raja Rajendra 

Narayan Bhanja Dev to move that the following proviso be added 
‘ at the end of clauso 25 A ($ ), namely :: 
“ Provided that no such application shall be admitted by the 

Collector if it is made after six months froni tho dato of 

the landlord s refusal ." 
92. If motion No. 89 be carried , the Hon ble Babu Hrishikesh Lalia to 

move that Explanation I to clause 25A ( 3 ; be omitted . 
93. If motion No. 71) bo not carried , the Hon ble Raja Rajendra 

Narayan Bhanja Deo to move thet Explanation I to clauso 

25A ( 3 ) be omiitor . 
94. If_motions Nos . 79 and 83 be .pot carried , the lion blo Raja 

Rajendra Narayan Bhanja Doo wo more that the words that 
the holding is transferable , by custom " be substituted for the 
words “ that he is entitled by oustom to refuse his consent to the 
recognition of transfers in individual cases in lines 3 to 5 of 
Esplanation I to clause 25A (3 ) . 
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95. Il motion No. 79 be pot carried , the Hon ble Raja Rajendra 

Narayan Bhanja Doo to move that the following be substituted 
for Explanation II to clause 25A ( 3 , namely : 
" Explanation II . The following shall be considered good and 

sufficient reasons , for the landlord s refusal to give 

consent 
" 3) that the transferee is a non 

hon-agriculturist or a profes 
sipnal montyolonder ; 
" ( ii ) thut the transferee does not reside within , or in the 

vicinity of the village in which the holding is situated ; 
“ ( iii ) that the transfer does not result in the creation of 

unreasonably small holdings ; and 
( iv ) that the transferoe is a habitual defaulter of rent or a 

person who , for any other roasonable cause, should 
not be made a tenant of the landlord without his 
consent. 


5 


96. If motion No. 83 be carried , the Hon ble Raja Rajendra Narayan 

Bhanja Deo to move that Explanation II ( iii ) be omitted . 
97. Thu Hon ble,Mr. Saiyid Wusi Ahniad to move that the words " is 

in respoct of a portion of a holding " bu substituted for the words 
" results in the creation of unreasonably small holdiugs ” in 

Explanation 11 ( 111 ) to clausc 25A (3 ). 
98. The Hon ble Babu IIrishikesh Lahu to move that the words 

provided that the Court shall presunie such finding to be correct 
until the contrury is proved " in linee 3 and 1 of clause 25A (5 ) 

be omittod . 
09. The Hon bo Mr. Saiyid Wuxi Ahmud to more that the words 

protided that the Court shall presume such finding to be 
correct until the contrary is proved " in lines 3 and 4 of clause 

25A 15 ) bo omitted . 
100 .. If motion No. 79 be my carried, the Ilon ble Knja Rajendra 

Nárayan Bhanju Den to move that the words of provided that 
the Court shạll presume such finding to be correct until the 

contrary is proved ” in lines 3 und 4 of clauso 25A ( 7) be omitted . 
101. The llon ble Sir Bijay Chand Mahtab , Blalarajadhiraja Bahadur 

of Burdwnn , to more that for sub- clause (6 ) of clause 25A the 
following bo substitutud , vis : 
" 10 ) Nothing in thiis sectionshall affect the right of any party 

to institute u Civil suit on nuy matter decided bg the 

Collector undur this section . " 
7 A. The Hon ble Mr. Mel horson , with the permission of the President, 
nioved that for subclause and Explanation 1 thereto of clause 25 A thé 
following be substituted , namely : 
" 3 ) lf, in uny such case , the lundlord refuses to accept the requisite fee , 

the transferte or his successor- in - interest way deposit such fee 
with the Collector, and , at the same time, apply for registration 
of the transfer. The Collector, after giving notice to the 
landlord to appear aud be heard , shall decide whether the bolding 
is transferable by custom without the consult of the landlord 
and wbether the landlord has any good and sufficient reason to 
refuse bis coprent to the transfer ; and if the Collector finds 
that the holding is du transferable , and that the landlord has 
no good and sufficient reason to refuse his consent to the transter, 
he shall cause the said fee to be delivered to che landlord in the 
preroribed manner , and sball, by an order in writing , declare 
that the transfer bas beeu daly registered . 
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Esplanation 1. --The fact that the landlord is in the habit of tharging 

food on the registration of transfers of boldinga shall not by 
itself be taken as proof that the holding is not transferable . 

by custom without the consent of the landlord . 
The motion was put and agreed to . 


INIVUVA 


8 A. The Hon ble Mr. H. MoPherson , wi ... w 
dent, moved that sub-clauers ( 4 ) aud (6 , of chauve 2 a bu omitted . 

The motion was put and agreed to . 

9 A. The Hon ble Mr. H. McPherson , with the permission of the 
President, nioved that the following sub clause , to be numbered (4 ), bo addod 
at the end of clause 25 A , as amended in Council , namely : 
“ (4 ) Nothing in this section shall apply to the transfor of an occupancy . 

holding in a opernanuntly.soitlod vstato ." 
The motion was put and agreod to.. 


l lause 10. 


) 


löA . The Hon ble Dr. H. McPlierson , with tho pormission of the Presi . 
dent, noved that the following new illustration be added after illustration 
la ) to clause 246 , namely : 
" (laa ) A usage under which a raiyut in a purmynently settled entute 

is entitled to soll his holding without the convent of his lund . 
lord is not inconsistint with , and is not expressly (w by 
necessary implication ivolified or abolished by , ihe provisionin 
of this Act . That unuge , accordingly , wherever it may oxint , 
will not be affected by this Act. " 


lle said : 

“ This is a consequential amendment to No. 9o . The illustration , as 
it stands in the Bongal Tenancy Act , will included nothie original draft 
of the Bill. It was removed from the bill when it you propused to muko 
clause 25 A , generally applicable . Now thut ruuso 25 A licin bon modo 
inapplicablo lo pormanently.setiled estates it is nocchuury to restore the illustra 
tion , no far as pormanehtly.settlod estates ure concerned .: 

The motion was put and agreed 1" . 


" be following motions were , by louve of the President, withirawn : 


Clause 60 . 
128. The Ilon ble Dr. Dr. S. Dan to love that the word 

raiyat " be inserted after the word “ bajiaftidur s 
in lines I und 4 in the provisu to claune.o0 . 


Crause 62 . 


area 


199. The Hon ble Raja Rajendra Narayan l unja Deo to 

muro ibat the words “ in u perpunently.bottled 

in lider 1 and 2 of clause 52 ( 1 ) b omitted . 
130. . If motion No. 129 be carried , the Hon bla Raja 

Rajendra Narayan Bhanju Deo to move that the 
wurdo “ situated in a permanently -settled arch " in 
lives 3 and Vf clause 52 ( 2 ) be omitted . 


• ;. , Ao Vill of 1888 . 
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Claque 641. 
131. The Hon bie Raja Rajendra Narayan Bhanja Doo moved that 
· clause 54A be omitted . 


He said : 

“ This is a new measure and has been taken from the Chota Nagpur 
Tonancy . Act . It encroaches upon the existing rights of the landlords. 
Clause 148 in Chapter XII , which is practically the same provision as this limite 
itss application to temporarily - settled aleas, and this one - 544 - Will practically 
be introduced for poimariontly -settled areas. I have got another amand 
mont on permanently-settled . sraus, *0 I nood not say anything about 
tbat. It is intended to apply to permaneufly -settled area , where Chapter XII 
is not introduced . I think this restriction should not apply not only to 
permanently -sottled area but also to temporarily settled area. I beg to move 
that this clause be deleted ." 


The Hon ble Mr. Das snid : 

“ I have the samo apondinent und if Your Honour permitsome, I will wake 
my remarks.” 


The PRESIDENT said it 


" Certainly . ” 


revenue 


The Hon ble Mx. Das said : 
r This 1 Oppose 

because it is really injurious to the interests of 
the raiyat . What was the actual state of things when the revisional 
settlemoot work began ? From the year 1840, when we had a 
rottlement to sometime in 1890, the raiyat was in the babit of breaking up 
waste land and bringing it under cultivation and enjoying the produce with 
out paying any rent for it, because the zamindar did not care to measure 
thu land . Froin rimo to time the zamindar measured the land and thon 
they nottled up accounts and the raiyat paid something . Of course it will 
be said that ho was not a raiyat there ; it was tho zamindar s property and 
he was oncroaching upon it. So he has no doubt in that 

0a8e , 

but the 
-gamindar by custom had allowed him ; there was good foeling and the 
zamindar showed him that indulgence. But the Revenue settlement work 
begun . To quote the words of tho lIon ble Mr. McPherson he says : 

The Govorpinunt of India have suggested that the relations of landlord and tenant 
in Orissu are not such as to justify interferonot of this kind , but in my opinion there is 
nothivg whicle is more essential for the preservation of satisfactory agrarian conditions 
in Oriana than the antlwritative settlement of the disputes tbat have arison in the course 
of revision , or will arise in the course of waintenance, between landlord and tenant over 
this and other like inatters . It is one of the regrettable results of revisiog work that it 
has brought to the prominent votioo of the proprietors thousands of cases of petty exton . 
siun of oultivation , rach of which has booome & bone of oontention between landlord and 
tenant, the landlord claiming that the tenant is a trespasser and refusing his permission 
to the inclusion of the area in the original topancy except on payment of a rack -rent, 
the tonaut olaiming , according to on custom , to hold at the average village rate or at 
tbo rato paid for similar lands in the vicinity . Hed there been no revision settlemont 
and nu mainteuance , the teurats would , in , 9 Cagay out of 11.0 , bave gone on extending 
their cultivation without lot or hinderance and at the next land -revenus settlement they 
would bave been diseased to rent for the e.cess area at the average village nate , without 
any olajm or remonstrance ou the part of the samiodar. Daring the course of the last 
reven uo mottlement operations, do proprietor, to my knowledge, over maintained that his 
teuant 98 a trespassor in repeat of exoeks area , or claimed a rent in kind The custom is 
undoubtedly , u sated by Mr. Taylor, that tenants in Orista break up wuste lands in 
villagos with or without the express consent of the landlord , and from time to time the 
lattor mengurus up the new cultivation and settles « fair rent which formerly wed to 
be the villago rate for similar lande in the vicinity. The extreme rims of prices in recent 
years bas tenipted the cupidity of laudlords, and they are endeavouring to brow s down 
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the old ouston It is our duty to stand botwaon the landlord and topant and so that 
the latter is not wrongod by the fornier. Wyobare largely arrated the difficulty by our 
intortereno.. We should not run any from it .: 


“ They say 


We have largely crented the difficulty by our own interference 
and we should not run aww from it and to -day they want to interfere again 
and bring abuut unfriendly relations . It remind me of the mother- in - law 
in an English houko | don t know what it is in a Soolchoan s house . In au 
Englishman s house the mother - in - law comes there and disturbo the friendly 
relations in the family , and then she says " you don t agree and I must boy 
here to see that you do agree. But this disngroentent conion about by hur 
presence and yet she says she must be there , 

“ Looking at it from a serious point of vivi , there is the (tovernment of 
India s opinion that the solutions between the landlond and wenunt would not 
just fy such a measure. This is brought from Chota Nagpur. But how 
long has it been in Cheta Nagpur ? It han boon thoro from 1908. I WHB 
reading only the other day 8 part of the speech delivered by the livutuuant. 
Governor of East Bengal - part of the farewell speech to the Council, and 
there he said experience should be the basis of legislation and wo must 
proceed slowly . . We lose sight of the fact that during the last few goara 
there have been several Acts introduced into Chota Nagpur with a view til 
place on a satisfactory basis the relations of the landlord and tenant thoru . 
We als , know all about the Sunda raiyats and this Aut has been in oexistenco 
only for years , and so little known about it when the Bill was introduced 
into Council those gentlemen who are iesponsible for the Birl had rot thought . 
of introducing it into the Bill : not only that, but I beg to raine A very serious 
objection which , in my honent opinion , in deserving of cunsilloration , that in , 
having in view that remark from the Governmene of India that the relations 
of landlord and tonant do not call for such a thing , I beg to inquire whether 
the consent of that Government has been taken to the introduction of this 
special clause by the Select Committee in thar Soloct Copioittoe .” 


The Ilon ble Jr. Mcl ITERBON said : 
May I rise by way 

of explanation merely to print out that this is not a 
clauso introduopu by ihe Sulect Comwittve ? The principle was alroudy 
olu bodied in the Bill in claunt 14% , and has woon manctioned by the Govoruluont 
of India . It is the same princ.plo in a different place . 


The Hon ble MR. Du maid : 

" It is tho samo principle but it is very different in form . Thon Sir , we have 
had sufficient experience during the revision and Revonue Artelements of Oriera 
as regards the prudence and desirability of introducing one Act which was meant 
for one part of the country in another part of the country . The Bengal 
Tenancy Act * was introduced and ufter vll these troubles Government found 
out that & nupurate Act wus necesrary, and now in me face of that experience 
-an experience the result of which is before us and has been the occasion for 
much discussion in this Council -- it is decided to import into Orisau a part of 
Chota Nagpur Act . 

Looking at the Chota Nagpur Actt I fiod , tlfico , sir , that the oral or written 
consent of the landlord for the conversion of a raiyati fulaing shall be required 
in every case . Now the state of thiðgs in . Clivia Nagpur is very different. 
Korkar means lands, by whatever name locally known, such as bahbulus, 
khandwal , jaloasan or arial which has been artificially levellod or om banked 
primarily for the cultivation of rioe , and which previously was jungles , waste 
or uccultivated , or was cultivatoil upland or which though previously cultivated 
has becouse unfit for the cultivatiou of tran # planted rice . These different kinda 
of waste lauds, include also lands which have been coltivated once and have been 
allowed to grow waste . Then the conditiwn of things is very different in 
Orissa , and Dubody can say buw this will work in Orienu . " Thon thé introductiva 
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of this into Orissa will at least disturb the happy state of things and posceful 
state of relations between landlords and tenants in Orissa which have existed 
hitherto. Who wants it ? Neither the zawindar wants it nor the raiyat, wanta 
it. He may be foolish . He sleeps over his rights . He allowe the raiyat to 
cultivato his lands without taking any.rent from bia , That in his lookout. 
But I suppose he is not so wolishi, but known that, after all, the raight is 
something like a garden to liin . Every time he goes to him , he will have 
something from him , and therefore be allows him to huve all these advantages . 
Then tho maiyat does not want it . This is introdpoed by the Settlement 
Department. The Settlement Officer is there and hic says I have saiu that 
I have created the dinturbance , and I must be here because somean to do the 
same thing which created the disturbance before . Tbat is the sort of 
arguinent. I submit this ought to be removed and further it is not called 
for . It is really legislating to disturb & happy and peaceful state of things. 
We do not want to increase litigation and friction between the landlords and 
tenants. The one is rich and the other is poor. There must be a conflict of 
interonts botwoun these two classes of people, and the less the prominent points 
of this conflict are brought to the notice of the.parties, the better for the 
parties, and the better will be the relations between them . If an attempt is 
made by logislation to bring into prominence the relations between the two , 
moro frequently , the result will be friction , and I think peace ought to le bought 
at any prices, men at the price of the desire to legislate ." 


1 


The Hon ble MR . Maddox said : 

“ Sir , I think that if an Uriya raiyar wore here to listen to the latter part 
of the debate he would perhaps recognise his mother-in - law . I do not nee how 
thio Hon blo Mr. Dus can say that this clauro is not designed in the best interests 
of the raiyuts . It is designed to give theni protection and to preserve to them 
thr, fruits of their labours subject to proper control by the landlords. I nay sny 
that this clauso incorporatos one of the conditions o : which this legislation was 
founded . Many grievances were considered and as the ton ble Mfr. Das 
mentioned voniorday , the bixiaftidars were one of thu classen who were found 
to have boon wrongly recorded . The bajiafticurs have now been put on 8 
better busis in this Bill, as alor the chandnaduss and the proprietary tonure 
bolders and others. This provision is one of the means which have been sought 
in this Bill to rodross the grievances so far as the raiyals are coucerned , and 
there are others for the landlords and the zumindurs . It was found that they 
hud difficulty in prying their land - revonue and a conversion has been dovised 
whereby rhey shall get un addition to their private lands, lands which were 
found in their cultivation at the last settlement. Thom lands will be recorded as 
their nij.jote or private laius on which occupancy.rights will not accrue as an 
addition to the ni;.; .te Mundo which they had before , that is to say, the proprietors 
private lands will be increased by double the amount which they formerly had . 
In return for this concession the zumindora are asked to recognise the lands 
which the tenants have reclaimed by their exertions. It is a part of the conoes 
sion which the landlords will give up , in ruturn for which they will get a 
coniccasion of increased area of private lands . I think that. thin particular 
clause is a very fundamental clause indeed , and I beg the Council tu rotaiu it ." 

The Hon ble Mr. H. McPHER : ON said 

“ Sir , I will first endeavour to explain to the Council the history of this 
clause as it appears vot to be clear. 

This , and the ten following anendu onts 
relate to the reclamation of waste lands by raiyats . In the course of the 
revision sottlement it was found that raij als were in possession of areas, 
usually of inconsiderable extent, which from a comparison with the inaps and 
recorựs of the previoux pettlement appeared to be reclamations of furner waste 
lands. A considerable amount of dispute arose over these petty reclamations , 
the raiyats contending on the one hand that they brought them under reclama . 
tiou in accordance with auclent custoni or with the consent, tacit ur expressed , 
of the landlord or bió local agent, the landlord contending on the otber hand , 
tha the reclainiers were trespassors . The disputes wore in practically all cases, 
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amicably settled on the interposition of Awstant Settloannt Officers the 
landlordo withdrawing Weir objoctione ad receipt of a wall cente dos meus from the 
raiyal and a fair aud equitablo ront was Hettled for the additional lands in 
aocordance with the provinions of section 2 of the Bengul Tenancy . Apt, 
corresponding to clauso 54 of the prowont Bill. Whon the flon blo Mr. Maddox 
explained to the Unissa Committee of 1909 the concension which 

ho 
por pored to recommend to Govornment with regard to privato , lavids of 
proprietors in Oriosa ille proprietors who took part in tho proceedings acquisgced 
in his proposal that tho Orissa Tenanoy , Bill should include provisions on 
the lines of the Chota Nagpur Tenancy Act for the Aksessment of new 
reclamation to which landlords had not taken objectiou within two years 
of ito commencement. The provisions were embodied in cluuna 118A , 
which is a part of the maintenunine chapter of the Hill. It is still uncertain 
whether the policy of nintenance will be oxtended to Orissa and it is 
possible that Chapter XII may never be given effect t» . The Sulect ( ouunities 
have therefore repeated the provision of clmume 148A with certain nudition 
tions in this clauso 54 A. If iherp be a periodical revisiou of records at regular 
intervals of three or five years , luvdiords will roceive mp to date cupon and 
records of their villages and will be in a position to detect with caro ruorouch 
ments on waste lands . Under these circiinetunces, there is no reason why provi 
sions which find a place in the Chota .ngprar Tenancy Act , should not apply * 
to antus in which the provisions of Chapter X11 are in force. The cuse is 
somewhat different in areas that are not afftcted liv Chapter XI . in such 
areas, or throughout Uriesa , if it bu decided to have no maintenance of records 
iu ( vrissa , it was thought by tho Suloct Coromition that two yours with pro short 
a period in which to expect a landlord to take cognizance of authorised 
extensions of cultivation . The period war scovrdingly ostended to four 
yoara . A further concession was made that if the reclaipiod arous 
situated in tracis of wasto land that had not yot wen included in viWA JUN 
as defined in section 3, the ordinary 12 yours rule should upply : Such 
wracts are said to exist in some of the larger pormanently - metiled vstutus 
like Kajang or Kaniku , und it was representou that roolawativn mally ķ " ou 
undetected in such aroun fus moro ,than four years. It was therufure rouvon . 
able to make this wonounsion in their firvour. oppost tlum and the other 
amendments to ulauso 541 bocause I consider the clause to be 100edsary 
for the proper administration of the agrurian law and the regulation of 
the relutions of landlord ånd tenant in Urinna . If u landlord noglects his 
eslale to such an extent on to fail to dotoci for four yours extensions of 
cultivation , it is only fuir that low sbould 

pay 

for his noglect. It is krussly 
unfair that the average mfuorid ruiyut who lime spent his time , luburir 
and money in making an addition to his holding , withor an ignoraucu of the 
fuct that his landlord s written or sporific consent is nocesuiry , ut under the 
impression that he has madu tho reclamation with his landlord s knowledge 
or with the tucit consent of his landlord or of the landlord s local ugout, whould 
at the end of four, six or ten years be liable to be tarned neck and crop out 
of the land which he has rodoemod from barreness and convertou into a 
source of profit both to himself and his landlord . What wo provido in that 
in nach u case the labourer shall retain the land on condition thiut ho pays a 
fuir and equitable rent for the bunie The right of the roclaimer has always 
boon regarded with consideration in the agrarian economy of India . Suction 
62 is a testimony to that, indicating as it dnes, that the common practice is to 
measuru up lands periodically and assess additional areas that any bo tound 
to have aocruod to holdings by rullaajativi. It was the old custom of rihma . 
When the last revenue wettlement of Orissa Wush nude , rents were adjustod on 
in area basis and no landlord over sought to deny the right of his raiyut 
over any area that appeured to be in excess of the provivus metilourent aree 
or the area obown in the landlord s owu papers. lºrest my defonce uf this 
provision on grounds of common bonesty and oquity . The cluuse as it 
was drafted combjended itself to the upproval of the landlords who were 
on the Select Cowmittee . I would ask those of them wbo bave pow proposed 
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theso amendments to display the spirit of generosity and equity towards thoir 
tonantry in this inatter and to withdray their opposition . 

“ Before sitting down , I wish to make a few remarks regarding some points 
rained by the Hon ble Mr. Das. I will first deal with his objection that in this 
particular natter we are copying , from the Chota Nagpur Tenancy Act a 
provision that bus only been in force •for four years , and that four years 
is not long enough to onable us to judge of its working . He has also told us 
that experience should be the basis of legislation To ay mind inclusion of 
this provision in the Chota Nagpure Tenancy Act is a very strong argument 
indeed for ite inclusion in the Orinsa Act The case of Chota Nagpur is exactly 
op all fours with that of Oribua . The old custom was undoubtedly in Chota 
Nagpur; au ia Orimau , that ruiyats who made additions to their holdings by 
reclamation ind rent assessed on these additions. . But what je now happening 
in Orienu happened algo in Chota Nagpur. The landlorix instead of following 
the old custom bogan to put forward the contention that the raiyuts were 
trespashers in respect of these uidditional arens. I may here rea l a passage 
from Mr. John Reid s milition of the Chota Nagpur Tenancy Act. The 
language in which he explains the reason why this addition was made to the 

Act runs thus : 
• The coumen practice according to which some landlords used to 

allow raiyata to prepare korka- without objection for a period 
of four or five years , and then sue them for ejectment as tres . 
piassors whon the lands becamo valuable , is met by the provi. 
Bions of pub-rection 3 ). Unless the landlord now sues for 
ejectment within two years from the date on which the culiiva 
tor comunenced to prepare the land , he will be doemed to 
have given consent und to have condoned the trespass 
( if any ). 


Chota Nuppur 


.. 


“ That is exactly what we are doing in Orisna . We find that landlords 
are boginning to object to those petty rec amations and to throaten that 
they will sue the raiyats in the Civil Courts for ejectment. As a matter of 
fact they have sued in some cases, but they have never pressud the plea uf 
troppans hoine. We have settled, in I have said , thousands of these cases 
in the revision settlement without objection and similar disputes which have 
gone to the Special Judge or the Civil Court huve hoon settled amicably in the 
squid way . 

" In thun circumstances wy havo embodied in thu law a provision that if 
roclamation has gone on without objection for a certain period , say four 
years, the landlord will be presumed to havo given his consent und to have 
known that the raiyat is reclaiming the lando in question . In some waye 
I am indebrod to the remarks that have fallen from the Hon ble Mr. Das, 
because they support the arguments on which we have bused the intro 
duction of this provision into the Act. lle has told us that it has buert from 
time inmomoriul the custoot in Orissu for raiyats to recluin additional areas, 
and to puy additional rent for them , when they are brought to light by 
puriodioul moasurement. It is because this old custom is being infringed , that 
we aro ondeavouring to provide this compromise in the Bill . 

" Then , the Hon ble Mr. Das has taken hold of some opinions bat I 
expressed elsewhere on this subjout, to discuss what is really a different subject , 
viz ., the subject of maintenance of records . That will come on in due time. 
What I want to point out to Mr. Das is that you do not avoid the difficulty by 
oculuding a provision of this kind from your Bill. We should morely be runuing 
away from the difficulty if we took no action in the matter. The question has 
arisen . « The doctrine of trespass is being maintained by some landlords, 
and , as a matter of fact, suits are being tiled for the ejectment of reclaimers . 
I do not know in what sense Mr. Das au represent himself as a friend of the 
raiyath in this matter, when he asks the Council to exclude this clause from 
the Bill. If no action be taken , the question will only be postponed until the 
nost maintenance operations, if there be any such , or until the next revenue 
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“« The Hun ble Mr. Das says that by this measure 

that by this measure we are only going to 
disturh the friendly relations that subsjut" between landlords and tooauto in 
Orissa . He anys that the ribba landlords are people who sleep over their 
rights . That is juft what we want in ayoid . We do not want them to sleep 
over their rigbis for ten or twelve years and then wake up to find valuable 
plots of land , made by the raiyute, which they call claim to their own . We 
to have the matter cucided on the spot and at once . 

With these 
romarks I oppose the xmgodnient." 

On the Hon ble Mr. Das rising to reply , the prontlont said : 
6. I do not think that 

you huvo got the right to reply in rogard to thin . " 
The Hon ble RAJA RAJENDRA NARAYAN BHANJA • Deo snid : 
" He also lias a motion on it . " 
The l’RESIDENT raid : -- 

" He ought to have moved the amendment first if he wanted to hare the 
right of reply ." 

The llon ble RAJA RAJENDRA NARAYAN BHANJA PEO said : 

“ I think , Sirp that the landlords in Orimny uro nu vrsy interfering and do 
not interfore with such cultivation , and the promenit happy auto of things will 
be disturbed by the introduction of this 

clauar . Tipiroforo I wish to press 
this motion . " 

The Dorion Win then put und lost. 
The following motion was , by louve of the President, withoviruwuos 
132. The Hon ble Mr. M. S. Dum to move that canunt: 51A be 

omitud. 
133. The llon blo Kui Sheo Shankar .Sahny Bahadur moved that the 
words " oral or " in line 2 of claune 54A ( 1 ) br. omtted .. 

He said : 

“ Sir , these words will munecessarily increase litigation . In ovory caro 
the trespaneer shall raise tho plan of oral consent. It in difficult to decide a 
cune on oral « vidence , and all this is an exceptional privilege to tho raivat, 
we should confine ourselves to written comment, which will be easy to prove 
or disprove ." 

The Hon blo Jr. Mal HERBON maid : 

" I do not accept this smondmont. I think it s better to leave the words 
* orul ori as they are in the cluuse ." 

The notion was then piit and lost. 
The following motions were , by leave of the President, withdrnwl1 :-- 
134. The Hon blo Mr. Saiyid Wasi Ahmad to move that the 

words “ oral or ” in line 2 of clause: 51A ( 1 ) be omitted . 
115. The Hon ble Kai Sheo Shankar Suhay Buhadur to move 

that clause 54 A ( ? ) byc omitted . 
130 . If motion No. 131 be note carried , the Ilon ble Raja 

Rajendra Narayan Banja leo to move that cluuma 54A 

( 2 ) be onnitted , . 
137. The Hon ble Baru Hrishikesh Lala nived that the word " twelve . 
be substituted for the wo four in line 3 of clause GTA 19 ) . 

He waid : 

Sir, this provision lays the axe at the root of proprietary right. The 
principle of the right of property is that a man in vot only allowed to dispone 
of his land usefully , hat also to let or refuse to lot nt liis own plusure without 
anybody : lenve, in fact to do what he likes with his own. This clauno 
gives right to any trespasser who may scatter a few hoorls upon a plot of land 
unknown to the landlord , and there is no reason whatever why landlord 
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should be conipelled to recognize him as a tonant after a short period. The 
raiyat may be a wost undesirable person , and the landlord will have no 
option, to pick and choose and settle with another raiyat who may give a 
better rent and better security for the payment of such rent in consideration 
of the increase of population , increase of agricultural profits and increase of 
demand for lunid . lt for some reloou the trospasser reinains in possession 
and if he refuses to execute a luane tendered by the landlord , tho landlord will 
be driven to the necessity of instituting a suit in order to obtain a fair rent from 
him , and he will have no right to deal with him at his discretion . If this 
clauso be pussed they will ettect a redistribution of property , the raiyats 
being given a right witich they do not now possess but which they will try to 
obtuin by hook or loy crook,o and the landlords rolegnted to a back seat though 
their responsibilities as owners will remain just the same. In fact this clause 
proponen a redißtribution of property between landlord and tenant without 
offering an yo compensation to the luwdlord for the coprivation of the sum of 
his rights . It will act up clars against cines and aggravate the evil of 
litigation . By clunes 10 und 2.57 mie rights of the landlords both in 
temporarily and permanently -sotiled custotra to (otract with their ruiyats 
hupo been taken HWILY Nind the Remnun Officer hislllude the arbiter of 
their fortunes , and now they power of the landlord evrn to live away a tres 
palsuer from his own lund bas been withırnwn , and this I should say is the last 
straw to breuk luis back . 

“ No renoue bus been a signed why the period of twelve years provided by 
the goneral law of limitation for bringing suits aguint (resp:-( I s should be 
curtailed . to four arti two years in permanently and temprarily - Bottled 
entatos, respectively . The prriod of twelve years was privile , after riue veli 
beration . The dilliculty and incolenience of the landlord may be best 
ryalinud if the trrspunder ( an mungo, in collusion with the landlord s agent 
and employés , to krep buck all information abwut the occupation from his 
knowledge. This collusive and clanılestine occupation will tenid ««» increaso 
the value of the land , und will hold out a premium to oncronchments without 
taking into account the loss which the landlords miglit mullain . Umer the 
circumstances the periods prescribed in the Bill are too short , and the general 
law of limitutiou should be retuined . " 

The llou ble dix . MCPHERSON said : 

“ Sir , 1 oppose this amendment because I think that the Council have prao 
tically voted against it already. If you substitute 12 for f in clauso 54 (2 ) 
you may us well wipe out the section altogether. As the Council have 
votod in favour of tho section , I do not think the Council can possibly accept 
the suggestion that 12.16, substituted for 4." 
A division was then taken , with the following rosult : 
AYA - 18 . 

noeg - 29 . 
The Gua ble Babu Bhupendra Nath Basu . The Hon blo Mr. Slaoke. 
Rai Sita Nath Ray Babadur. 

Raja Kisori Lal Goswami. 
Bir Bijay Chand Mahtab , 

Mr. Greer . 
Mwharajadhiraja Bahadur of 

Mr. Macpherson . 
Burdwan . 

Mr. Collio . 
Raja Rajendra Narayan Bhanja 

Mr. Stevenson - Moore. 
Doo . 

Mr. Chapman . 
Mr. Baiyid Wasi Ahmad . 

Mr. Finnimore . 
Maulvi Saiyid Mubammad 

Mr. Korr . 
Fabbr -ud - din , 

Mr. Stephenson . 
Babu Hrishikesh Laha . 

Mr. Maddox 
Mr. Reid . 

Mr. Küohlor . 
Hai Shoo Shankar Bahay 

Mr. Morahead . 
Babadur , 

Sir Froderiok Loob Halliday , 
Mr. Das.. 

Kt. 
Rai Baikuntha Nath Son 

Mr. Cumming 
Babadur . 

Mr. Bompas 


1 ) 


. 


. 


THE CALOUTTA GAZETTE EXTRAORDINARY, VAROH 30 , 1912. 


89 


Aye omeld . 

Novouald . 
The Hon ble Kban Babadur Maulvi Sarhatu Tbe Ilon ble Mr. Oldbam . 
Husain Khan . 

alr . di . MoPhoron . 
Babu Jaunki Vath Bom . 
Maharaja Rabadur Bir Pro . 

dyot Kumar Tagore , kt. 
Sir Frederick Goorge llur 

Kt. 
Licüt.-Coll Gradt.Gordoo . 
Babu Kirtanand Sinha . 
Buiu Doba L ramud Surbadhikmat 


Dumporno 


als . Apear . 


Mr. Stewart , 


Cassiin 


Mr. Golon • llorneill 

Arill . 


. 


Maulri Baigid Zahir - 111-0iu : 
Babu Biraj Kinbox l rasnd . 


1 


The following Members were absent : 
The llon ble Mr. Mitra 

kumar Shen Mindau l rasad Binglı 
Maharajn Manindra Chandra Nandi 
Maharaj-Kumar Gopal Sarau Narayan Blugha. 
Mr. Norman Mcleod . 
Dr. Abdullah -ul-Mamun Subirnwardy : 
Mr. Dutt 
Babu Mahendra Nath Kry . 
Mr. Dip Narayan Singh . 
Babu Bal krishua Sahay . 


The result of the division , Wild Ayer 12, Noar 29 , and the urotion was 
therefore , lost. 


138. The llou blo Babu IIrishikesh Lala moved that the word " right " 
bo substituted for the word " four " in line 33 of clauso 54 A ( 2 ). 


Hemid : 

" For reasons stated I beg to move that the word eight; be substituted 
for the word four in line 3 ul clauye 54 ( ) ( Pl.” 


The Hon ble Mr. McPuYRHON said : 

“ I cannot accept this amendment, Sir . l•have already explained that in 
my opinion four years in the maximum limit that ought to bo allowed for 
interference by the landlord . There are several amendments suggosting 12 , 
8 , and 6 instead of four. I ask the Council to stick to the period which is in 
the Bill. I think this is a matter in which tha zamindars might prontably 
display a little generosity and oquity towards their tenants , instward of making 
this persistent opposition to the provisions nf tho motion . It they are going 
to admit the principle at all , they had better adinit it generously than attempt 
to whittle it down in this way ." 

The motion was put and lost. 


139. The Hon ble Rai Sheo Shankar Sanay Bahadur moved that the 
word “ six " be substituted for the word “ four " in line 3 of clause 54 A ( 2 ) 
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llo maid : 

! I hade a modest,amendment. I thought the Hon ble Member in charge 
of the Hill would be able to accept it, but since he has opposed the other amend . 
mont and is not prepared to make any concession , I beg to withdraw it.” 

The notion was then ; by leave of the President, withdrawn. 
The following motion was, by leave of the President, withdrawn : 
140. If motions Noe. 1:31 and 138 be not carried , the Hon ble Raja 

kajendrå Nuruyan Bhunja Deo to move that the word 
" siz ” bo substituted for the word “ four " in line 3 of 

claube 54 A ( 2 ). 
141. The Hon blo Kaju Rajendra Narayan Bhanja Deo moved that the 
following be added after clause $ 1A ( 3 ), namely : 

“ ( 4) Nothing in this section shall apply to perfanently settled areas . 


. 


Jt 18 


Ho muid : 

. . There aru kurgo areas of wristo land in permanently - settled estates. 
to the bonefit of the proprietors of those patates to encourage cultivation . Every 
facility is gibon to authorized cultivation . Clandestine cultivation ought to be 
chocköd . The following are the principal arguments put forth for retaining this 
clause : -- First as the Government has been generous enougli to allow the pro . 
priotors of the ni -chas lands that are in actual cultivation in the temporarily. 
Bettled arou, it is proponod to give nomo Concierion to the ruiyats in this Bill. But 
the Bill does not give any compensation to the permanently settle i arua , no I do 
not nie why the right should be allowed here. The second argument is that 
the extension of cultivation will be checked , or the legitimate growth of land 
rovenue interforod with . This argument hus equal force so far as the perma. 
nontly - nettled aren is concorupu . It is to the interest of the landlords to extend 
cultivation , and as the jama in settlod in perpetuity there is no question of 
incrorro in land -revenue being interfered usih . Sir , on these grounds I move 
that nothing under this sootion shall apply to permanently - settled arens , 


The Hou ble Maa II. McM HERBON said : 

“ Sir, I oppone thix amendment. After the long explanation I have already 
given of the section I think it is unnecessary to speak & tany length on this 
amendment. One justification for this section is , as my hon ble friend Mr. 
Maddox has pointed out that it was part of a bargain that was made with the 
temporarily.netiled proprietors ; but I rest the section on the broader grounds 
of common honesty and common equity . I have already explained that I 
think it is grossly unfuir to allow a rniyat to cultivate for four years -- twelve 
years in the case of the large tracts of waste lund -- and then to turn him out of 
the land after hishas made it profitablo both to digself and the landlord . Un 
thono broader grounds 1 oppone any curtailment of scope of operation of 
this section . 


The Hon ble RAJA RAJENDRA NARAYAN BHANJA Deo said : 

« The Hon blu Mr. Mc Pierron and also the Hon ble Mr. Maddox have 
submitted that this is a comproprise bulween the temporarily settled gamindars 
and the Government, but I do not think the mapindars of the permanently 
settled nrou were ever consulted in this matter , and now regards the constitution 
of the Orissa Committee , there was no one from the permanently settled area 
in that Committee ; and , Sir , it is rather bard on the proprietors of the per 
manently.sottled areas . Il there is a custom such as the Hon ble Member says 
to exist in Orissa , such , custom bas i ot been enquired into in the perr: anently 
settled arcu, and so the Council does not knuw what the custom is in the perma 
nently settleil aren . When that has not been ascertwined I think that the pro 
visions of this clause should not be applied . " 


1 
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OATH OR AFFIRMATION OF ALLEGIANCE . 
The Hon ble MR . BUTLER made the prescribed Oath of his Allegiance to . 
the Crown . 


THE ORISSA TENANCY . BILL, 1912. 


Cluxe 57 . 


1 + 2 The Hon ble Mr. Saiyid Wasi Ahmad moved that the following be 
substituted for clause 57 , uab.cly : 


" 57. When a tenant wakes & payment on account of rent, the pay . 
A ppropriation 

ment may be credited to the account of much year 
and instaliment as the landlord thinks fit . 


of 


payments . 


He said : 


• Act . 


“ Tho claume wens divided into two parts in the original Bill, and 
this clauso is a complete produotion of suction ji of thu Bengal Tonancy 

I am aware , Sir, that the provisions of this clause are mainly based ou 
sections 19 and 60 of the Indian Contruct Aot. Suction is provides that 
when u debtor, owjus several distinct debts to ono person , makes a phymont 
to bin , either with expions iutimution or under circumstancos implying that 
the payınent in bo applied to the dinobarge of some particulisr dobi, the 
payınent, if accepted , must be applied accordingly . Section 60 provides thing 
whore the debtor lus omitted to intimate and there are nother ciroumstances 
indicating to which debt the payinont is to be applied , the creditor may apply 
it at his discretion to any lawful debt actually due and payablo to him from 
the debtor, whether its rucovery ix or is not barred by the law in forer for the 
time being us to the limitation of nuits . Now it woens to me that the upplion 
tion of thione two noctine of the Contract Act in the case of landlord and 
tenant is not right. The relation that exists betwpon the dobtor and his 
creditus , to my mind , materially differs from the relation that oxists botween 
the landlord and his tonants Under these two scations which mainly goveru • 
the came of a creditor, it is possible that a debtor uider certain circumstances, 
if there be more than one dobt, bi obliged to muke s condition that he is 
making the payment towardu a particular debt . tis instunce , a man hias 
borrowed money from a creditor, and mortgaged a proporty of his , und 
similurly, he has diortgaged another property and ulsos third property . 
Theretore he owes to the creditor tbree distinct dybts under three distinct 
mortgage bonde. Circuaistances may arise in his case under which he may 
require a particular property to be fried und lie may make the payment 
intimating to the creditor that this particular money should be credited to the 
particular debt for which that particular property was mortgnngou . But the 
Case of a tenant muterially differs inasmuch as a tinent when he owes reut to 
a landlord he can have no occasion or necossity to intinate to the landlord 
at the time of payment that he is making the payment for a particular 
time and for a particular instalment, unless it be conceded that tho ionant at the 
time of making the payment has in view the applicatiou of the question of 
limitation . If the tenant , has not paid for a series of years and if he gives 
with use your s ront to his landlord and tells him that he pays for the 
current year, the promimprion will naturally arise that he wants 
mean advantage of the law of limitation . There is the question of limitation 
pending , and wby should the tenant pay for the corrent year when he ovos 
his landlord for three or four years. The llon blo Member in charge of the 
Bill has told us that the Bengal Tenancy Act has worked satisfactorily for the 
last very many years , and therefore there is no reason to go against that Act. 
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86 far as Bihur is concerned, and so far as the collection in Bihar by land 
lords is concerned , I can very safely , assert that this particular rection of the 
Bengal Tenancy Act has not been taken auch advantage of by the tenants . 
The usual way in Biker is that when a tenunt comes to make payment in & 
zamindur s cutchery he #mply, says Here s your rent , and the money is 
credited from the firrtoj ear in whicli the detallation took place in that way 
the landlord and tenant inake their pettlement. 

" There is another remark a hich I should like to make. It willunnecessarily . 
kencourage litigution . Timut there would be a strained relatioriship produced 
betweon che landlord und lin tenuntut the cloure is pab -ed in its present forni, 
gore, without saying . Ai present whenever the question of limitution comes 
in und the zumindar in thinking of inwtituting & suit against liix tenant, 
the tenant CODE 

to line with 

one year x rent and tells him : · Louk 
here, I pay , you one yevr s rent. You can very well wait for er.other 

And the zamindar agrees, onid , waits for another year before 
hoe brings a ruit sguint les tonunt. But if you allow this cause to be 
passed, the sorult will be that the tent will want biis landlord to credit his 
money towallp a particular deci s rent and the zamindar will undoc , 10 avoid the 
law of limitation , will at once runt , inco Law Courts . Illin not of unnecurealy 
litigation should always be avraded . I should like to be enlightenend by my 
Iriond , the Hon bie Mr Dup, as 10 hyw this section line buen working in Orissa , 
but us I have already sljited , but in Bubur there has been 110 occasion in which 
u tena hus desired to make use of this section . And I ark the Hon ble 
Meaborn who liave leke charge of virtricts in Bihar to vite me (Ages in 
which the tenant demanded that under the Hction of the Bengal Tenancy 
Act, he wanted the money to be paid against any purticular datı . 

" Thero is also another langer if you allow tiiin cluuse to be pusbred into 
lab , und 11 is this : Where is the remedy for the tenant so far as evidence 
goes ? Here you give him a power to go io the zamindar s cutchery and tell 
the amla of the landled that he pays rent for a particular yeur. presume 
he given him a verbul intsmarion . Then consider ihe actual porition Luthe 
catchery the tenant, wlo in generally an illiterate person , makes payment for 
a particular year. His cunc in that ac ording to the term of suctiou 57 , he , at 
the time of payment, intimunted to the servant of the zamindar virbully that the 
rept is meant to be credited for a particular 

year , 

The uma of the zumindar , 
in order to uvoid limitation , enters the money against a year different from 
what is proposed by the tenant. Now , in most cases, the tenant is an illiterate 
and uneducated person . He cannot read the receipts. He pays down the 
amount with a cleur dutimution to the umla that it is for the year say , 297 . 
The nmlu credito ir against 1295. The tenant goes away from the cutchery . 
Several days after he get his receipt read by somebody , and find that e 
wrong entry has been made. What is the remedy that ywu provide fur 
him in a caso like this ? All that he can do is to institute a cage. 
only go to tho Civil Court . If he , at the time of making payment intimated 
to tho amla of the zanindur that the payment was meant for a particular year, 
his receipt shows otherwise Ile has no evidence whatever . At the time of 
payment he went alone 10 a place where he can get no evidence from if ihe 
zamindar chooses to bu dishonest . The patwari will swear against him . 
Now what will you be encouraging ? The tenant will naturally feel thut at 
the time of going to the cutchery he was alone. And as he cannot produce 
any evidence , he will be guided by the circumstances of the case , vnd try to 
secure false evidence in support of his contention . He will go to somu other 
tenants, and say : Look here. you come and depose in Court , that at the time 
I went to make payment , you 

with 

me, and heard me telling the amla 
to credit the amount to such and such a year Now you are practically - if you 
just think about the consequences of the mection - encouraging falso evidence 
pot up not only by the tenant but the zuwindar s amlas will also depose falaly . 
1, therefore , subnit for the cousideration of Your Hubour aud ulso the dea 
bers of this Council that if you consider the two cluunes of section 57 carefully , 
sou will come to the conclusion ihat it will cause hardship wth to the landlord 
and the tenant. Therefore, Sir , in the interest of both ; I desire to move that 
in the case of the landlord anil tuuant a difference caght to be made from the 


lle CAD 


also camo 
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lodian Contracts Act, and the zawindar ought to be given the op : ion of oredi. 
ting any amount of money that is paid to him by a tenuut into any your that 
he wishes to do Why should you , indeed , protect the tenant, who in this 
instance , is the defaulter . He is the man who has not paid rout. Ho in 
decidedly in fuult . Ho comes after 3 or 4 yours , and sky , I want to pay 
for one year only , and I want to .pay for a partioulut your. . After all, the 
zamindar is the creditor , and option should be givon to him t. credit that 
amouut of money for any yeur he considers noceanary , and it will provont at 
least one thing , and that is , thut zumindars who do not like to institute muito 
against their tenants will not huve to go to Low Camrts . I live knowl of cuentos 
in which the zamindur settles with the tenant by taking from him one yuar s 
rent and crediting it to the first year of lofsuit . This pruvolle line from 
going into Low Courts 10 yard shinat limitation and this also notisfies the 
raiyat ." 


. 


The llon ble Mr: Das muld : 

“ Sir , I had no intention to spoak on thus ameniwent, but on the Ilon ble 
Member who has moveil the amendment lius referred to me, all thus 1 oun may 
is that the question is one which 10111 * u difficult problein un 10 wlout can be 
done for the ruiyat 

He is ignorint llu pils nos l ent for one your , hod 
the receilit is giion for another your Ile ( alimit real. 

bad . There will ulways bo 
men in the world who will takeuvantufe of ignorance of other gresspole, non ? 
surely zumindars men are not above thont class . In this council logislurn in 
wucli ax yoh cun , zumindur s yomasthan will not come from u different clums luf 
people . Nothing can make the raiynt educated or literury . An illustration 
suggests itself to my mind . I hope I will not be undorntoud. When I make 
use of illustrationis i do 10 moan to offond any une s feelings. The illustra 
tion that suggests itrelf to my mind is thus : A man who nover lourut to goand 
and wrile ouw pe.ples un gludes who wuto Huppaod to be learnod . llo want 
to a Aportacle shop . He was anked to iry pair after purirs but nothing suited 
him , is looking through the glasnos he new that printul lottri n Word lid him as 
meaningless nis they were before . Then the shop -Bopor asked him , do you 
know to road ? The man roplied why should I come for glow if I know to 
road ? So we think that as soon as we p188 i law beneficial to the tenant , 
we think hy grows his rights . But wat in far from being , thu fuct. I hold 
myself second to none in this Council in my endenvour tu help the ruiyat. 
But there is no getting out of difficulties You may change the luw : the namo 
defect urises .• If the zammdur hooden to be oppressive , the ruiyat can do 
nothing . I do not know anything of Bengal, but my experience in Orissa 1 : 
that there are not many zamindars of that clans there . There are u feg , but 
they gro exceptions ." 


The Hon ble MR. KERR said : 

" Sir , I regret that so much eloquence should be wasturd , but I cannot 
advice the Council to accept the amendment. The flouble Mover of the amend 
ment lias given us plenty of a priori reasons, but we must now proceod along 
the doller paths of experience and common APDHO . The simple facts are that 
there has beeu no litigation and no strained feelings over this section for the 
last 20 years , and we need not pay any attention to a priori rourons . The 
clause which is under discussion is a reproduction of section 37 of the Bengal 
Tenancy Act * und has been in force in Uriasa since 1891. I find that thero huo 
been no ruling of the High Court under this tection , and as I have snid before 
in connection with another section , the Counoil may wafely taki: ir that a 
provision of tho law which has nover been brouglit betore the High Court canº 
be treated as thoroughly matisfactory . On the mirite alw there is not niuch to 
be said for the Hon ble Mombor s prop real. The raiyat is the debtor, and when 
he bringt in money to pay his dues it is surely for him to way to what 
particular portion of the the payment should be applied . 1 
do not see how huoh action can in any wag injure the landlord ; but the Hon ble 


Arrear , 


. 1.C., Ari VIII u XK3 
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Member s proposal might injure the raiyat. The Hon ble Member has told 
us that there is the question of limitation , of which he might take advantage. 
But there is also the question of enhancement. Supposing a raiyat is in 
arrears of rent for three years and supposing that during the three years the 
landlord has made an enhancement of rent which the raiyat has not accepted ; 
the landlord if he were left to hiruself would apply the payment in such a way 
As to make it easy for him to prove thet an enhancement had taken place, but 
there is no reason why he should be given these facilities . On the other 

and there is every reason why the raiyat should be able to say : I wish the 
Andlord to apply this paynrent to the liquidation of undisputed arrears and to 
leave the question of the dmputed arrears for decision by private arrangement 
or by a compotent Coårt. l he Hon ble Member is mistaken in thinking that 
po use is made of the section in Bihar Directly ,a rent dispute arises , the first 
thing a tenant does is to endeavour to have lin payments applied in such a 
way us not to prejudice his side of the case The evidence is not always 80 
cleur as it might be , but this is because the landlord tries to manipulate the 
payments in such a way as to support his side of the case. But tbe tenant is 
entitled to the first day It is I believe a settled principle of law that a debtor 
who makes a payment has a right to ftipulate to what porţion of his dues that 
portion should be applied and there is no reason for altering this in the case 
of lundlurd and tenant. I must therefore ask the Council to reject ihe 
apiendment." 


The Han ble RAI BAIKUNTIA Satu Sen BAHADUR said : 


“ I think , Sir , that a legislative body ought not to abapidon a principle 
which has been actod upon for over 50 years and a new departure ought never 
be made uulous thoro is a very strong care made oui. In the present Tenancy 
Act this principle bas been adop-ed and a debtor has a right to make a 
payment of money specifying the way in which it is to be appropriated and 
it is not at all a teclinical patter. It is based on sound ur ipereal principles of 
justice and freedom of action . A dubtor may say I owo you difforent items 
of money but I pay you this amount for the specified debt, so he has freedom 
of action which is based upon universal principles of justice . As this principle 
has buon acted on for over half u century , there is 110 reason why a new 
departure should now be made." 


4 


The Hon ble Mr. Saxiv Wadi Annad muid : 

“ Sir , there was only one thing that I wanted to hear from the Hon ble 
Momber in charge in reply to my amendment, namely , what could be the motive 
of a tenant to go and dictate his terms to the landlord . I think that in the 
onne of an ordinary dohtor aud creditor an occasion may arise in which the 
debtor may be almost forced to go to the creditor and dictate his terms, but 
in the case of a tonunt who owes rout for three or four years can anyone 
possibly inugine u single case in which the tenant will be under the necessity 
of diotating his terms, that he owes money for a particular year and I fail to 
upderstand if such a cane can eaver be thought of and in the absence of such 
OHHES, tbe only , conclusion that I can arrive at is that whenever a tenant will 
come to a samindar and diotate bis terms his objeot is to defeat 
the terms of the Indian , Linilation Act and thus avoid limitation 
8C that one two years may expire and the samindar may not 
institute a OREO aguinst him for 

of 

Except this 
idea , I cannot for a moment conceive a case in which a tonant might my: 
" Well, I owe you rent for four years from 1904 to 1907, but I pay you for 1907. 
I subnit , Sir, that unless and, until substantial reasons are placed before the 
Council in support of the fact that there may be an occasion in which a tenant 
may be forced under certain circamstances to go and say that he wanted 
the payment to be made for a particular year. I think that the Council ought 
to accept this amendment." 


or 


arrears 


rent , 
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EMOTY 


A division was then taken with the following result : 


1 


Noor 
The Hon blo Raja Rajondra Yangon Thoudon blo Mr. Bluoto. 
Bhanji Dod . 

Raja Kirori Lal Gaspani. 
Mr. Golam . Pomain Oumim l. 
Arit . 

Mr. Groer , 
Mt. Baiyid Wwi Abmad. 

• Mr. Koopherson . 
Maulvi Saiyid Mubammad 
Fakhr- uddha 

Mr. Mollin . 
Mr. Dou 

Mr. Storonwo-Moon , 
Kbad Bahadur Maulni 

Mr. Chapmany . 
Earlary Hummin Khan . 

Mr. Finnimono . 


Mr. Kart . 


** 


Ms. Stopbedan. 


Mr. Buttor , 


Mr. Maddou . 


Mr. Kuoblor . 


Mr. Morbund , 


Bir Frederick Loob Halliday , 

Kt. 


Mr. Comming 


Mr. Bempar . 


Mr. Oldham . 


Mr. ll . MoPherson . 


Baba Japuti Nath Bovo . 
Maharaja Babadur 8jx, Prodyot 

Kumar Tagore , Kt. 
Bir Broderiok Georgo Dumayne, 

Kt 


Kumar Sheo Vaodan Prasad 

Singh . 
L. Col. O. Grant -Gordone 
Bir Dijay Oheod Mahtab , 

Maburajadhiraja Babadur 

of Burdwann 
Babu Katanand Sinha 
Babu Doba Presed Barba 

abikari. 
Mr. & poar. 
Yr. Norman Molaod . 
Bubu Brisbikosh Laba . 
Maolri Saiyid Zohir - ud -do . 
Nr. Reid . 
Rai Sboo Obadkar Babay 

Babador . 
Bai balkantbo Nath Sen 

Balder . 
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The following Members were abent: 


The Hon ble Mr. Mitra . 


Habu Bhupendra Nath Bass . 
Rai Sita Nath Raj Babadür. 
Mabaraja Manindia Chandra Nandi. 
Maharaj Kumar Gopal Baran Narayan Singh . 
Mr. Blewart. 
• !!r. Abdullab-al- Manon Buhrawardy. 
Mr. Dutt. 
Babu Mahendra Nath Ray 
Babu Braj Kishor Pranci. 
Ur. Dip Narayan Singh .. 
Babu Bal Krishua Babay: 


The result of the division was, Ayes 6, Noes 34 , and the motion was 
tberefore lost . 


Clause 60 . 


143. I he Hon ble Mr. Saiyid Wasi Ahmad to nove that the following 
proviso be added after clause 60 3a ), uamely : 

" Provided that the Collector shall not hold an inquiry or impose 

a fine if the tenant char alroady instituted a suit as provided in 
sub - suctiuds ( 1) and ( 9 ) of this section . " 


He said : 


" Your Honour, - With your permission and with the previous consent and 
approval of the Member in charge I beg to move the above amendment 
in a slightly modified forus. The amendment will run thus : That after 
bulb.claus ( 36 ) of clause ( 0), the following sub -clause (Sc, be inserted : 

*( Sc) Nothing in sub sections (su ) and ( 36 ) shall apply if the renunt has 

already instituted a suit under rub - section ( 1 ) or sub- section ( ). 


" I do not think that any speech is necessary in moving this amendment, 
in smuch as I think the Hon ble Member in charge will accept it." 


The Hon ble Mr. McPHXRAON said : 


Sir , I accept this amendment." 


The motion was then put in the inodified form and agreed to . 
The following motions were , by leave of the President, withdrawn : 
144. The Hon ble Raja Rajendra Nanyan Bhanja Deo to wove 

that the word " summary " in the last line of clause 60 

( 80 ) be omitted . 
145. If motion No. 141 be carried , the Hon ble Raja Rajendra 

Narayan Bhanja Doo to move that the word " summary " 

in lineºl of clause 60 ( 36 ) be omitted . 
146. The Han ble Mr. H. McPherson moved that ibe words on his 
own motion or " be inserted after the word “ either " in line 2 of clanse 60 ( 36 ). 
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He said : 

“ Sir , ! propose that the words on his own motion or be inwartod after 
the word either, in line 2 of clause 3,6 ) . 

I do so because there is no provision in the sub.ola um , abs it stands, for 
the Collector taking action when.the facta come directly to his notice , either as 
a revenue officer or as n court . Unless this small addition is made , then if the 
Collector be in 

cumps and facts 

coue to his notice , which runder it . desirablo 
for him to take action under this soction , he will have to go through the farco 
of baving a report made to himself by a subordinado offiour. Similarly , in ilfo 
Orse of sub- clause , ), which provides for reports being made to the Colleotor 
when instances of noglect to give roceipts come to the notioo of Courts , I think 
it is desirable thut the Collector should be able to tuko Holm of bis owo avoord 
if the offence comes to his notice when he is himself sitting as a Court. 

The notion was put and agreed to 
The following notion with by louve of the l rosidout, withdraw 
147. The Hon blo Mr. H. MoPherson to move tht the following 

be inserted after claune! UD ( 36., unmoly 
" ( Sc )* When at tine in impused yndor Hub.roction ( 3x ), the Collector 

muy , in his din lotion , award to the tonant , by way of 

compensation , such portion of the thiu als be may think tit ." 
148. The Hon blo Rai Sheo Shankar Sahny Balundur moved that the 
words " beturoen the landlord and his tonant ” bu inserted after the word 
proceeding " in line 1 of olnudo 00 ( 4 ). 

Ho suid : 

“ Sir , this refers to the report wude by any court or providing officor thug 
any lundlord liae failed to give a receipt to his tonant. Ti is desiruble that ho 
should not make such report unions he finds it iu any proceeding botwven tho 
landlord and his tenant. It is obviously unfair toni yach roport bo mado 
behind the back of the landlord , and without giving him any opportuuity of 
disproving this charge against hiin , As the section stands , the court or officer 
may come to a finding in a proceeding butween strangers , which vory ofton 
will not be correct and simply cause h & rabsment to the landlord .” 


.. 


: 


Tar Hoy BLE MR . McHUEUSON said : -- 

“ Sir , I cannot accept the addition proporej by tbe lon blo Member, la . 
cause it is derirable that the sub-clause should be left as wide us posible . Most 
of the difficulties converted with the adminis ration of the ngrarian law iro 
caused by the wilful neglect of landlords to deliver to their tonanta tho roceipts 
prescribed by the law , and it is donirable to facilitate , as far as puaniblo, iho 
enforoou..ent of ille law . Thuis ad lition will woroly circumscribe the action 
of the courts in reporting cuses of vegloet when they coine to notico . It is 
easy, to imagine a cuse in which the proceedings are between landlord and 
landlord , and in which both landlords may have to give evidence rogarding the 
receipt of rent from tenants . lui such a caso it inay come to the notice of the 
court that receipts have pot boen granted in the proper form . I do not see 
why we buould cut out any particular class of cuscs by making the proposed 
addition ." 


C lauso 02 . 
The following motions were by name of the Presidont, withdrawn : 
149. The Hor ble Kaj Shoo Shankar . Halay Bahadur to move 

that the words - under sections 13 A , 13B or 13C ” in 

line 1 of clause 62 ( a ) be pmitted . 
150 . The Hon ble Kai Shco Sbankar Suhay Baligulur to hovo 

that clause 62 (c ) be oniitted . 


10A . The Hon ble Mr. H. McPhersuu moved that the word “ or ” lo 
omitted after the figures and letter “ 13B " in line 1 of clause B2 ( 4 ), and that 
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the words “ or unor any law proviously in force " be inserted after the figures 
and letter. “ 13C ” in the same line of tho same olause . 

The sub- clanne, therefore, to run as follows, namely : - 
" (a ) registered under section 13A , 13B or 13C , or under law previ . 

nusly in farce , as sub-proprietor.or tenuro- holder , or 


any 


He said : 
1. “ I proposed this amondment in the separatı list, because I thought it 
might moet a difficulty anticipated by the Hon ble Rai Sheo Shankar Sahay 
Babadur . 

" The point is that we provide in clause tj2 for a receipt being valid 
when it is granted by a sub-proprietor or tenure -liolder duly registered under 
Bection 13 A , 13B , or 13C , or duly recorded as such in a record - of -rights . The 
small point occurrod to us that between the preparation of the record -of-rights 
and the commencement of this Act , there may be cases of registration under 
Act X of 1859. It is to provide for these cases that I propose this amendment." 

The motion was put and agreed to . 


Cluyse 65 . 
151. The Hon ble dir. Saiyid Wasi Ahmad moved that the word “ shall ” 
be substituted for the words " may , at the discretion of the Court " in liuos 1 
and 2 of clauso 65 , 2 ). 


He said : 

" My object in making this amenilmont was that all such notices must 
nocenarily be received by the laʻıdlord , so that no excuse could be made 
afterwurds that they did not receivo such notice." 


THE HON BLE MR. II . MCPHERSON said : 

“ Sir , I objoct to this amendmont. It may not be convenient in every case 
to serve notices by registered pist . It may be much more convenient to serve 
thoni by hund or by other methods . There is no reason why wo should 
tio down.the Colloctorate officos to any particular form of service. 

The motion was then put and lost. 


6 


Clausc 67 . 
The following motion was , by loave of the President, withdrawn : -- 
162. The Hon blo Mr. M. S. Das to move that the words " whether 

tenure -holder or raiyat ” be inserted after the word 

" bajaf tidur in lines 1 and 2 of clause 67 . 
153. The Hon ble Mr. H. McPherson moved that the words 56 a chandna . 
dar " bu inserted after the word " rates " in line 2 of clause 67 . 


He said : 

“ Sir , no provision is made in the Bill, as it stands, for the procedure to be 
followod in recovering arrears of rent from chandnadors , although they buve 
now been classed as tenants . As their rents have been fixed for the term of the 
revenue settlement and they are practioully on the same footing 18 than 
raiyats , I propone that they be added to the enumeration in clause 87 of 
tenants whose holdings are liable to be sold in execution of rent decreas." 

The motion was put and agroed to . 


The following motions were, by leare of the Presidunt, withdrawn :: 
151. The Hon ble Raja Rajendra Narayan Bhanjn Deo to move 

that the words “ or an occupados - raiyat ” in line 2 of 
clause 67 bo omitted . 
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155. If nution No 150 ba carrioù , thu Hon blo Raja Rajendra 

Narayan Bhanja Dari to move that the present clauso 67 
be numbered as subclause 1 ; of that claus , uitd that the 

following ouberlauso lumilded , ruinely : 
( ! ) Where a twiant as an occupaney :jaiyat , he shall not be 

liable to ojentment in oxecution of a docrou for arrears 
of reni, if the amount decreed is paid into Court with . 
in thirty days from the date of the decree , or , if the 
Court is closed on the tuttioth duy , on the duyupyu 
which the Court reopong . 


Clarise 08 . 


word " . 


156. The llon ble Ur. l . S. Dan to move that the words 

Si whether a temurb -holilor, or raivat " be juported after the 

bajiaflidur in line is of clause ( i8 . 
157. The Hon ble dIr. H.McPherson movud that the words " Al chand. 
nadar " bu inserted yfter the words " riyat holding at fixed rates " in line 3 
of clause 58 . 


He said : 

" This amendment in consequential to the amoniment No. 1.33, which I 
bave piroposed in dealing witb clause 67." 

l ho motion was put and agreed to . 


Clauxe 6.1 , 
1:18 . The Ilon ble Kni Shoo Shawkar Sahay Bahadur moved that the 
word " noney ” in line 1 of clause 60 be omilted . 


treatinent . 


Ile said : 

“ Sir this word indirectly introduces a law that rent paid in kind shull 
bear no interent . There is no justification for this. In marin ( HHON tho 
Bhaoli rout may be lower than mostry - rent, utill the limellorid will not so 
entitled to get interest . This law will act in an encourngoient in the tenant 
not to pay otis rent in kind . 

Even if limitation for such suit by ono year 
as proposed , it may take the landlord yours before he can ruulizu hin Bhavli 
rent. Why should his just dues all the time beure no shiterunt ? It is unjust, 
unfair and inequitable , and he landlords have done nothing to descrevo this 

I am aware Ohat , under the corresponding moction 107 ) of the 
Tepancy Act , a doubt in thrown whether that rection upplica so produce- ront, 
but the remedy lies not to exclude Bha - bi rent from this amuodoid seationi, 
but to amend the section in such a way as to includes Bhaoli rent . lu 

any 
case , there is no justification for this alteration of the Tenancy Act.” 

Tue Hox ble M8. MCPHERSON maid : 

“ Sir , I oppose the amnendment mived by the Hon blo Kai Shoo Shankur 
Sahay Bahadur, bocnus all the provisions about produce -rents were agrood to 
by the Orissa zemindars, who were consulted in the matter in 1900. They 
have aixo commended themselves to tko Orineu Members . They urr . fuir 
concessions and are justified by the fact that pruduce- rents are is all cunos 
much higher in incidence than cash rentu . All ihe various concessions about 
limitation of amount, limutation of period of recovery and exclusion of interest, 
have been approved by the local people concerned , and I do not woo why the 
Hon ble Members from Bihar should object to them ." 

The motion was then put and bront. 
The following notion was , with the leave of the President, withdrawn : 
159 . The Hon ble kui Sheo Shankar Sabay Bahadur to move that 

for the words " half the agricultural year in line 3. f 
clausu 69 , the word " periud " he substituted . 
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180. The Hon ble Raja Rajendra Nurayan Bhanja Deo moved that the 
words " or of the institution of the site, whichever date is earlier , " inflines + 
and 5 of dause Bø be omitted . 


He said : 

“ Sir , as it is now , the tenants, pay interest , either up to the date of 
payment or up to the institution of the ruit, whichevr date is earlier . Wien 
the suit is instituted and until it ex decreed , no interont is paid , and after the 
decree, only about i per cont. is paid . So, if 
iny 

mution be uccepted , the 
interest at the rate of 124 pr cent. will be continued till the payment. This 
will be a great advantage for the prompt realization of rent." 


Tui Hon ble Mr. MCPHERSON said : 
" Sir, I oppose this amondment on the gr . 

clause reproduces 
the existing iaw and practice , and is the same as in the Bengal Tenar.cy 
Act . The pluintiff puts his full demand , includiig interest , into his plaint. 
The suit is then adjudicated upon . 

Rent suits do not, as a rule , take a very 
long time to try ; it is usually three or fourmonths, but the poriod may be longer 
or shorter , and , in any cuso depends much more on the action of the landlord 
und of the court , than it does on the ruiyat. 

We think it is desirable that 
there should be no induceynent given to the landlord to prolong the period of 
ud judication , por do we think it is right, that while the landlord is taking his 
time over the case, or the court is postposing its disposal, interest should yo ou 
running i gainst the raiyat. The court has power, under another provision of 
the Act, to docree damages if it thinks thai the conduct of the raiyat deserves 
special notice . I do not think that sufficient reason has been shown in 

suppont 
of thoudition proposed by the Hon ble Member, and I therefore opposo ii. 

The notion was then put und lost, 


Clause 70 . 


101. The Hon ble Raja Rajendra Narayan Bhunja Deo moved that the 
word " shall ” be substituted for the word “ may ” in line 4 of clause 70 ( 1 . 


lle said : 

Sit , in Orisna , ovon up to 1907, the courts used to allow dan ages on suits 
for urreurs of rent when it was proved to the satisfaction of the court that 
the tenants either rofused or noglected , without reasonable or probable canse. 
But since the amondmont of the Bon gul Tenancy Act in 1907 , probably in po 
Ondo damages were allowod . So , under the circumstances, where the tenant 
bus rofused without any probable cause , if the word " shall " be substituted for 
the mord " may,” damages will be awarded in such cases ." 
The llox ula Mr. Mcl HERŠOn said : 

" Sir , I cannot accept this amendment, because I think we ought to levo 
the question of damages to the discretion of the Court which heurs all the 
circumstances of the case . We do not want to convert our courts into 
inachines . We should leave them a certain amount 

of discretion . By 
substituting the word " shall " for "“ шну you deprive them of their 
oxisting discretion . I therefore oppose the amendment.” 


The motion was then put and lost . 
The following motion was, by leave of the Prevident, withdrawn : 
162. The Ilon ble Raja Rajendra Narayan Bhanju Deo to move 

that the words “ These danayos, if awarded , as well 
118 the nnount of rent and costs decreed in the suit , sball 
cariy interest at the rate of twelve 

per ceni . 

per annoin 
from the date of decree until payınent theroof ” be 
inserted after the words " as it thinks fit " in line 7 of 
clause 70 ( 11. 


A 
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31 " 
Olavy 71. 
183. The Hon ble Rai Slien Shankar Sohny Bahadur moved that olana 
71 bo omitted : 
Ho mid : 

“ This mection , dralo with the producerent. Drastic changouro muilo in 
the prevent Bill with regard to recovery of Banol rout. In tho first plao ito 
makes it Ilegal for the landlord to recover nfore than half the grow prodluco . 
of the land . Secondly , it lays down that au intotent op any uocourt shall be 
payable for the Bhaoli rent apd thirdly , is provides that one year instead of 
three years limitation shall apply to Bhaoli rent. The explanation ntated 
that , in estimating the value, the court shall be bound to do it acourling to 
the rates at the time of harvost. All these .provisions aru new und du not 
find # place in the existihy luw , Thero is no justifiwtion for the olianges . 
No ronson hus been ansiynau why these drastio provisions are necessary in 
the case of Orissa zemindars, and not in the cuse of ibu Zt winders of the other 
po piss of the province.. All the inuovations made by this motión ure objootion . 
able . The timet past limiting the Biuro of the landlord to one -half in apparently 
soude to dircourage sanja syslom in Orissa , which correspinilne with the munthap 
or manhuuda systom in Behar. I nay be pormitrou to draw the attention of 
my Hon blo friends from Robur to pago 7 of paper No. . , whero Mr. Luvingo 
nays thatotho mutter in inuportunt “ ax . whutover in decided now may bu 
taken as a procedunt in connection with the truaturont of wankhay roâ IN 
in Bihar." They must not, therefore , think that thoy or not affectul 
by this legislation . Sir , I do not sou why there should be any objuction 
to sanja route . I havo honrd it ofton meid on the tonants that next 
to money -rent they prefer 

prefer tho sanj s ma khap ront. It is to 1.11 
intents and purposes money -rent. It does not Huctuute , it does not louvo 
room for dispute or dinsonning Tho teninto profor it because under this 
system they can out and barvont the crops of their convenience , without 
interference from the landlord or his agents . 
Jhulidu , system is good , but in practice , it is rourou of nowo trvable to the 
tenaute . He cannot do anything without the landlordu sirman or wervant 
doputod to got the crops divided . Those men must not only by feed but must 
by paid something . So long as the crops are not actually dividod , the tonant 
ounnot take away any, portion of his share without his landlords CorNIE . 
control over the entire crop . He knows what low liar to pay , and abovu ull 
he is inclopendent of the landlord s agents . The only difforonco betwe 83 
money and sama ront in that oue is payable, ili monoy and tho other in 
payable in kind 

When I say that tenants prefer sanja syntuin , i assume 
that the grains payuble by him is a fuir proportion of the grown outturn . 
If it is not fair, it must cause bardwlip but this upplies to money -ront ulso . 
If the money - rent is not fair , it must ORUNU hardship . ! f you are satisfied 
thal in Orissa sunja rent in Jisproportionately higb , the remedy dous not lio 
in an indirect legislation you proposo , but to tako power to fix a fair and 
equitable rent. But there is no outisfactory ovidenou that sanga cont in ligh . 
lir. Levinge says he has not enquired us to now far sonja rents are opprobuivo, 
but he says, he has heard no complaints in regard to them . , If so , why you 
should condemn this system . The effect of the legislation you propone is that 
in bau years , the landlords will got loss than whut he would be entitled to under 
the sanja systera , and in good years , he will aot be entitled to more than the 
sanja rent fixed . Mr. Lovinge justly obøerves at page 7 of his lottør, dated 
the 28th November last , with referonos to this provision " that it would be 
entirely one-sided , for it would give the raiyat the benefit of a bad year 
while conferring no corresponding benefit on the landlord in a good one . 
But, Sir , I go a step further. I show that by this provision you now a sood 
discird between the landlord and tenant. What is the practical offoct of 
this legislation ? It is this , that the landlord would naturally resont payment to 
him of a smaller rent than be is entitled to under the controt . 
on tho other hand , even when his crops are good , ander the adriod of village 
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tout refuxo to pag his just debts and & ke away the whole crop The land 
lord will go to court. As the crops are already cut, thero is no tangible 
evidence as to what was the yield . There is hard swearing on both sides , from 
which it is difficult to find out the truth , and thie court has to decide tbe case on 
hig ow ! surmises , for it is difficult to get reliable ovidenca us to how much crop 
yielded in a particular field in a particular year . This dispute between the land . 
lord and the termnt continues trom year toʻyear. The lawyers are to be fed , the 
court amlos , from the procery -server upwards, are to be pacified and both 
the tenants and landlords sro quined . Sir, in your solicitude for the welfare 
of the tenants , do not give them in indefinite law under which they will 
remain in constant foud with their landlords, for it is sure to cause the extinction 
of the tenants more often than of the landbrdr . Give them a simple law 
under which they may 

live in 

peaco with their landlords, and may have as little 
adiance of litigation with them as possible . I have a ready, vealt with the 
question about payment of interest." There is no reason why the landlord 
should not have a return for the use of his money by the tenants . Then as 
regards three years liniitalion , you think that this is for the benefit of 
the tenant. You think that the landlords, to increase their hold on the 
tenont, do not sue till their claim is very heavy and cannot be discharged 
by the tenant. This is your idem . My experience , however , is otherwise . 
There are very few landlords who allow their money to remain with the 
tenants in the hope of increasing their liabilitica . Vil Inndlords are anxious 
to realize their dues at the proper time, and if they do not bring any suit 
out the ond of cach ugricultural year, 

it is not to increase the liability of 
his tenants, but out of regard for the interest of the tenants and for fear of the 
expensive character of your law courts . Every landlord knows that when he 
has to go to court, he as a rule loses at least 330 per cent. of the principande 
money The transfer of jurisdiction from the civil court to the Collector 
may be of some benefit , but will not make appreciable difference in the 
cosin . Nothing has been shown that the landlords of Orissa have misused 
the provision of three years limitation . I strongly object to this 
innovation , both in the interest of landlords and in the interest of the 
tenant alike. Succo -sivo rent suits , year after yenr, should be discouraged 
and not encouraged . The explanation is also stariling . The effect 
of this explanation is that , even if tho tenant (lo98 not pay his ront 
in the propor time, the landlord will not get the price of the grains as prova 
lont at the time of payment but as prevalent at the time if the default of 
the tenants , and that without interest. Inutea :1 of panishing the guilty party , 
the defaulter, you punish the landlord . One would have thought that the 
price should be calculated , either obtaining at the time of the hurvest or at the 
time of prywent whichever was to the advantage of tho lundlord . Sir, look 
at this clause fronı any point of view , it is exceedingly objectionable and 
I move that it be expunged altogether from this Bill." 

The Hon ble MaulvI SAITID MUHAMMAD FAKHR-UD-DIN : " I beg to support 
the amendment moved by the Hou ble Kai Sheo Shankar Sahay Bahadur. “ The 
proposed anvendmont has been fully discussed, but I beg to submit , Sir , that 
it is purely an innovation , for iſ under a certain agreement between the 
landlord and the tenant, more than half the gross produce las hitherto boon 
paid , thero is no reason why this should be out down . Of course , even in 
Behar, it has been generally found that what was puyable over and above 
half the produce constituted Municipal chBB commonly known as abmale . 
Then again the landlords are not entitled to realizo these arrears unless thoy go 
to ourt before the end of the agricultural year nust following that for which 
the rent was claimed to be due. This is also a new provision . Why should 
you have such a legislation . Why should a landlord be forced to bring suit in 
Ho short a time ? He way not be in a position to do 80 . 

There is already 
& period of throo years in which the suit is to be brought, but here the period 
is cut down to one year. If the tenant chooses to pay the money within one 
year , the landlord will have no objection to receive it, so there is no reason why 
the period of limitation oxisting is the present law should not be adhered to . 
Then , again , the explanations added to the clause are similarly objoctionable, 
as the Hon ble Mover of the amendment has already pointed ont . I need 
not take up the time of this Council by discussing all these points again . 
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Hut I should submit that this is enacting a new thing altogether which did not 
fnd its place in the existing low , this is apparently giving an undae advantage 
to the tenants , and giving the tonents an inducement to withhold the Blorasi ront, 
as he will neither have to pay my interest , nor over the landlord s half shara 
of the real produce , orer and above that in care of petty and poor landlord . 
there will be the risk of lintution . · With theme obnorvations, I support the 
omendmont proposed by the Hon ble Kai Shoo Shankar Sahay Hahudur. 

TH , Hon blm MH . MCPHERSON Ruid : 

“ Bir, 1 oppone the x niendment. The Hon ble Member who han proposed 
this amendment, and the Hon ble Membor who has supported him , huve been 
tulking very muoh more from a Hewar point of view than froin an Orion 
point of view . l hey have beert kroping both eyes on Behar, onu okoming them 
entuely to the local conditions of Urina . Tho provisions of the Bill on the 
subject of produce rento -mant bere considerou together . They represent an 
arrangement which was regarded as fair and equitable by all Úrima landlorda 
who were consulted , and thoy are in acoordance with local curtow . 

The ono 
half limit is the aloxat universal practice in Orissa , where tho griq in divided , 
ut the time of harvesting , in equal portions Borween the landlord and the tonant. 

There appears , therefore , to be no reasonable objoction to our laying down 
one-half as the maximum share of the landlord . Then un rogariisthu quortion 
of limitation . Grain renta sio ulways collected , or ought, ålways to be opllectud , 
on the spot when the crop in harvosted That being so , there is no reason why 
we should allow the landlord to sue for this furiu of rent up to threo years . 
We have reduced the period of limitation to one your In practice, this means 
Lhat the suit need not bo brought until at least one more barvene hun buen 
roaped by the raiyat , lf, for any reason , the lundloriliar nut roceived his whare 
of the previous your s crop , then , if the year that follows in a prosperous yoar 
the raiyat will be abio to make good the previous year s doticit. There is 
no ras ın why the nuatter whould be left over for three 

years. 

Tho ordinary 
period of limitation for a cash-rent.is three yours , und so hardallip arinou 
when a raiyar is nuod at one tiine for three years urreütn , because the on - li -ront 
farely reprosenth more than one -wixth of the produco , but in the case of u 
produce-rent it is entirely different, for if the raiyut is nuod in the fourth your 
for arrears of rent, he will be su - d , Hrule for one an - 

half times the 
produce of the yoar in which the suit is brought. What wo witnt 1o do is to 
compel landlords and tenants to adjust their acouunto , as rognalo produce - runts , 
it thio timo of hifrvent or als nudr as possible to the time of harvoist . Wo do not 
want tho account kopt opon until it is impossible for the rajyat to cloar it . 18 
I have already said , these proposals have boon approved by the Urina 
zamindars, and there is no reasun wliy we should not accept them . Wo Are 
Got dealing now with Bular, where , in my experience , i have known cusor in 
which as much as 27 soers out of every .0 is taken by landlords. Wo uro not 
legislating for u state of affairs like that. We are logislating for peoplo who 
iro sutishod to follow an oquitable arrangomont, on arrangemen : wheruby 
pne half of the pr duce is takon as rent. I have so far said nothing about 
unju Punts , but I do not think it is necessary to make any special provision 
for them . or desirable to exclude chorp from the operation of the suction . If 
he sanjo be heavy rent, it should be discouraged 

If it be a small ront, say , 
pe fourth of the average produce , then , the section willhardly ever apply to it . 
It will not apply to it unless you have less than an eigbt-anna crop , and that will 
not be often . It will perhaps be argued that as the raiyut gets off with a small 
pro on of his crop in u good vear, tho landlord should be allowed to roalizo 
he full sanja rent in a bad year, but we know that in actual practic whon a . 
mery 

bad year occurs, aud there in either oo crop at all or only a four-anna 
rop , the full amount of the sanji is never exacted . No material hardship in 
nflicted on the landlord because the sanja reut has been included in those 
rovisions. If the landlord doe8 find that any hardship occurs , be hus a very 
imple remedy . He has only to go into court under the provisions of clause 41 
f the Beagal l enancy Act and ask that a fair and oquitablo cash -rent be 
xed instoud of the sanja rent. With the rent so fixed he will be on the same 
ooting as the landlord of an ordinary cash paying tenant . He will be able to 
eceive in full and to sue for arrears of three years . 
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I he motion was then put and lost . 

184. The Hon ble Kaja Rajondra Narayan Bhadjan Deo moved that the 
words," when the reat of any land is taken by appraisement or division of the 
produce , or partly in aash - end partly in , kind ," be substituted for the words 
it where the rent of any land is paid in kind , or on the estimated value of a 
portion of the crop ,or partly in one of those ways and partly in another or 
partly. in one of those waya and partly in canh " in lines 1 to 4 of clause 7.( 1 ). 


He said : -- 

" Sir , both this amendment and No. 168 are just to oxclude sonja from the 
operations of this clauer, but as the Hon ble Momber in charge has already 
maid he would not exclude sanju , I do not think there is any use in prossing 
this amendment, I would withdraw it . 

The amondment was then , by leave of the President, withdrawn . 

109. The Hon blo Baby Hrishikesle Lahe moved that the words “ or any 
interest on such rent, or to recover any arrear of such reot by suit , unless the 
suit is instituted before the end of the agricultural year next following that for 
whiob the rent is claimed to be duo ," in line 7 to 10 of clause 71(1 ) bo omitted . 


He can 


He said : 

“ The period of limitation fixed for the recovery of produce -rent, as fixel 
by sub -olause l of this clause , is only one year, whereas the period of limitation 
fixed for the recovery of money.rent in three years , though rent means 

whatever is lawfully . puyable or deliverable in money or in kind by a tenant 
to his luridlord on account of the use or occupation of the land held by tenant 
(see sub clause 17 of clause 3 of the Bill). The reason assigned for the 
difference in the perioas of limitation for the recovery of artıars of rent, paid 
in cash or in kind , in paragraph 3 of the Statement of Objects and Reasons, 
is " the landlord lots the lean joasu puse and waits for a fat one. 
easily prove condition of the crops just reaped , while evidence as to the 
previous crops is npcessurily weuker, and he expects to induce the Court to 
decree the rent of all the three years at the same rute . As I said in my note 
of dissent, the reason appears to be neither cogent nor founded upon any 
principle . It totally ignores the duty of a person to discharge his obligation , 
when under the luw it is incumbent upon him to do so. If a tenant under the 
law is bound to pay his rent, either in money or kind , he must pay that rent 
without waiting for any demand from his landlord , and it is on this principle 
that the law awards interest or damage, when an arrear is found due from a 
tenant. Why should a landlord be taken to tusk when the tenant fails to dis 
charge his legul obligation ? If a tenant who pays produce- rent does not deliver 
the produce as it falls due ,he must take the consequences of the law upon himself. 
The period of limitation , that is ono yoar, which has been prescribed for the 
recovery of arrears of rent in kind with a view to benefit the tenant, would be 
lurassing to the tonånt hinsulf, by reason of the fact that he is likely to lose 
tho sympathy and kindness of the landlord , who, like most of the landlords 
in Orissa , is always ready to suit his convenience , and wait for the payment of 
the arrears due till a prosperous year . On the uther hand , the landlords also 
would be harassed , by being compelled by law to institate suits against their 
tonants just after the rent has fallen due, while the cost of the suit would be 
very heavy, which the poor tenant will have to pay. No one, therefore, would 
be benefitted by this clause except the lawyers and the Government, as 
litigation would increase to an alarminy extent, and the tenant would be at 
the nuroy of pettifogging touts und muktears. This clause is also objection 
ablo on the ground that sanja ront which is a fixed produco-rent, has been 
included in it , and no exception has been made in its favour." 


0 


The Hon ble Mr. McPAXRSON said : “ Sir , I oppose this amendment, for the 
repsons I have already givet in discussing the previous amendment on the 
same section . I should like , however, to explain to the Council , by an example , 
whut the meaning of the one year liwitation really im Lot us take - rice 
crop that has been cut in January of the provenl year 1912. Then , if the 
raivat did not make that division of the crop that he ought to have made, un 
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the ground at larvext , ha arrear falls dua. The limitation provident in this 
olaus gives the landlord until the oth April of the year 1913 to put in this 
suit for arronre. He must put it in before the end of the Agricultural yoas 
following that in which the rent became dae . 18 the avrionltural venrenula 
about the ruiddle of April, the landlord hax thus about fiftoro months in which 
to recover Arrears of rice renta , He can thus afford to wait till the 

orups 
of the following yoar decorre ripuen for harvost . We thus really vive him 
two years and not pre year. I would also remind the Council that the 
landlords of Orinse have the right of private distpaint. If they do nor collect 
their ronto ond year, they can distrain the next year s crops. lii my opinion , 
we provide quite enough facility for the recovery of produce . Tents , which 
should be recovered in the year, in which the crops are grown , and not at 
some distant dato . " 

The motion was then put anul lort. 
The following ingtion whp, by leale of the President withirawn. 
166. If motion No. 16.1 be carried , the Hon ble Bubu Iratikool 

Laha to nove that clausu 71 ( * ; be omitted . 
107. Thu Ron ble Mr. McPhermun ,move.cho that the word " sub -action " 
be substituted for the word 

soction " 

iu line one of the Explanation to 
clan - e 71 ( 1 ) . 


He said : 

" This is purely a verbal amendment.” 
The motion was put and agreed to 
The following motions were , by leave of the President, withdrawn ; - . 

108. lf motion No 164 be not ourried , the Hon ble Rnja 

Rajendra Natayan Bhanja Deo to move that the 
following begiiled after clube 71 ( 5 ) : – 
- ( 3 ) Nothing in sub -section ( 1 ) or sub- section 

( 2 ) shall apply to a produce - rent 
which is fixed in quantity . Tho land . 
lord shall not be , entitled to any 
interost on such reut.” 


Clouze 76 . 
109. The llou ble kinju Rajondru Nurayan Blanja 100 

to move that clause: 70 bo omittöd . 
170. The Blon ble Rai Sheo Shankar Suhuy Buladur to 

move that the words " unluas aud until tho 
transfer has been duly registered us rrquired by 
section 25A " m lines 4 and 5 of clauso 76 
be omitted . 


Clause 78 . 
171. The Hon ble Mr. Saiyid Wasi Ahmad to movo that 

clause 78 bo onnitted . 


Clause 79 . 
172. The Hou ble Mr. Saiyid Wasi Ahmad to move that 

the words “ or makes the land whit for culti . 
vation " be inserted aftor the word " laudlord s 
property ” in line 3 and 4 of clause 79 (5 ). 


Clause se. 
173. The Hon ble Mr. Saiyid Wadi Abmad moved that claune 82 be 
omitted . 


06 
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He said 

Sir , I beg to move tbat clause 82 be omitted . Clause 82 runs thus : 
. ; A non -occupancy wiyat shall be entitled to construct ,maintain and repair 
& well for the irrigation of his holding, with all works incidental thereto , 
and to erect & suitable dwelling house for himself and his family, with all 
necessary out-officos ; but shall not , except as aforesaid and as hereinafter provi . 
dud , be untitled to make any other improvement in respect of his holding 
without his landlord s permission in writing . 

“ Now this is a right that is going to be given to a non occupancy raiyat, 
and apart from placing him on the land for the purpose of agriculture , he also 
gets a right to build thehouse for himself and also for the members of his family 
with all necessary out-offices . I do noi know what out- offices a tenant may 
require — but from this section , if I tuko a concrete case of a non -occupancy 
Taivut who has just taken x settlemen : vf, say , about two bighus of lund , and it 
Ho huppens , Sir , that he may have ten children , he goes to the landlord , and 
Hayn , Look here, I want to build houses for myself and also for the members 
of my fumily, anil in this way he takes, say , about two or three cottabs of land 
for building purposes alone , and then he starts his cultivation : it is quite 
possible that iliat man may be ejected from the holding the very next year or 
the year after . Now the proceduwe adopárd here is that the non.oocupancy 
riyat does not get only the right of building dwelling -hous for 
hinalf and the members of his family , but if he is ejected , he is entitled 
to roceive compensation from the landlord for all the constructions and 
building * that ho muy have made during his stay . Well , I submit that 
it will be very hard for a lundlord if a raiyat is allowed to build a house , 
and after a short stay if he is ojected , tho zamindar will have to pay com 
pisination for liis buildings. It may not work on liard in the of 

permanent 
tenents or occupancy tenants , who always live on the land , but this is a 
case in which a nuu.occupancy raiyat is going to get this right, and I submit , 
Sir , that can t pay urine in which it will result in this , that the tonant 
tukes a settlement ,, be builds his house s there , and if after a yıar or two the 
landlord wishes to ejece him lie is obliged to pay compensation which ordinarily 
he would not like to do , and therefore practirally live becomes a sort of settled 
raiyat of that land . Take another case in which a tonant goto a Hettlement of 
only ton biglans of land , and pays a rent of twenty rupees to the landlord , and 
if aftur one yont the landlord is asked to pay contpensation of Rs. 200, which 
he will vot readily fio , the result will be that iu certain cases the landlord will 
bu forced to allow the tepunt to continue that land . For these reasons 
I submit , Sir, thut this clause be omitted . 
The Hon ble Mr. Keer said : 

It is much to be regretted, Sir, that the frawers of the Bengal Tenancy 
Art lied not the advantage of the Hon ble Member s legal acumen to assist 
thon in their laboure But there labours were completed 27 yeais ago , and I 
would suggest to him that we really cannot go into all the fundamental prin 
ciplos which liv ut,the buttom of the tenancy law of the provinca. Apparently 
the word “ out-offices " has frightened the Hon ble Member, and brought to his 
mind the ides of carriage-houses, motor-houbin , and things of that kind ; but 
if the Ilon ble Member would go to any villago and look at the non - ccupancy 
ruiyats houses and surroundings, he will see that there is nothing to be alarmed 
at, even if the raiyat has ten children . His amendment would have the effect 
of depriving the nou -occupancy raiyant of the right which he has at present tu 
make irrigation wells , and to make a suitable dwelling -house for liimself and 
his family . An a rule ho is an extremely poor person , with a very small holding , 
and the Hon ble Member need not be frightened that he will spend an extra 
vagante sunu on his well and on his house, 80 us to make it difficult for the 
landlord to pay compensation . 1 submit, Sir, there is no reason to alter the 
right ; and if they were a more important class , I should say that they ought to 
be given greater privileges. As it is, they are a very small poor and 
un prosperous class , and there is no reason for curtailing such mall privileges as 
they at present posuere . I therefore oppose the apendment. 

The motion was then put and lost . 
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Claus S. 
174. The Hun ble Kaja Rajendre Narayau Bhanje Voo mored that tho 
words " two yoang " be substituted for the words " twelm montha " in live . 
2 of clause 83 ( 3 ). 


any reasonable 


rents . 


He said : 

Sir , in clause 83 only 12 months are allowed to u landlord to . rexistur 
any improvements that might have been made I think this period ought in 
be extended to two years as proposed , because ikobase improvements ought to 
be encouraged by Goverimont, und the landlords olunull not be dolarred 
from the right of registration of any such improvements . So I propuno , Sir, 
to substitute two years for twelve monilia in line 2 of clauw . 83:31 
The Hon bl * MR. KERR said : -- 
I do not think there is 

ground for this amundonent. 
Under the section which we an considering a landlord who makes ou iusproveo 
ment must apply within 12 mouthbafter it has been mado for its rowiatrutiou , 
if he wants to uno the improvement ano 8.ground for onhancing the ruiyut s 

The Hon ble Member would have this period oxtended tu two yeu l A . 
Now it is very importunt in connection with improvements to get on rocord us 
early as possible facts which are nocoras yo in order that they may be registeredd . 
Everybody know that very soon after an improvemont is mindles, doubts 
begin to arise whether it is an improvement, or whether it could possibly cost 
so much us the landlord Nay * . Questionn of this kind eur only In derider if 
enquiry is takon up at a reunonably sbort periud after the improvonont ban berat 
madu. To deal with those inquiries after a poriod of two 1 :Arx w.uld very 
ofton frustrate the whole object of the registration of improvoment. There is 
absolutely no reason why a landlord who hun mudo all improvement should 
not apply for registration directly after he wid no . Ilo house made the improveo 
ment himself , and he knows its Cont and all prrtioutard about it . There in 
therefore no reason to allow biru tu duluy for two yours in applying for IONIN 
tration , und sich delay could only linult in imporfuct informuntion boinas 
registered und in giving unnecessary ipportunities for displatum in to the fieren 
which have to be registered . I theruloro oppose thix amenduollt . 

The wotion was then put and lost. 


Clause 87 . 
The following motion was, by leave of the President, withdrawn : -- 
175 . The Hou ble Raja Rajendra Narnyan Dhanja 11co to move that 

the words " or the proprietor of an ( state " bo inaorted after the 

word " holding ” in lino 2 of clause * 7 ( 1 ). 
176 . The Hon ble Mr. M. S. Das moved that the words " or the 
proprietor of an estate " be inserted after the word " holding 

holding " in line 2 of 
clause 87 ( 1 ) . 
He said : 

I do sincerely hope that the Hon blo Monbar in charge will sue the 
reasonabledonu of this proposal. Tire claunes, us it stands, only wvers the caso 
of & tenuro -holder when he is making an , acqusition . But there might be 
CANA where the proprietor want to make an acquisition for public purposes , 
aud it might be that the tenuru -hoider in an estate for instanc thu mukadan 
does not want to acquire . There might be C1808 where it is not w the interost . 
of the tenore holder to acquiru . The propriclor calBioC acquire a portion of a 
land belonging to his tenure l.older , though lie by you doing can confor a 
benefit on the public . Thereforv I hopo that this amendment should be uccopterl 
by the Council. 
The Hon ble MR. KERR said : 

The effect of section 87 of the Bill is that miyati land can only be 
acquired for pablic and semi- pablic parposou by the immodiate landlord of 
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the holding . The Ilon ble Meniber s amendinent would have the effect of 
enabling a superor proprietor to acquire land for this purpose . This 
would introduce a wholly unnecessary complication. If the proprietor 
divosto himself of his interests in favour of a tenure -holder, he ought not to 
be allowed to come ill during the currency of the tenure and to take away 
from a raiyat land which formed a part of the tenure when he took 
the lease . To allow a superior proprietor to come in like this would only 
caune troublesome confusion and dispute . A superior proprietor can very 
well wait until the term of the tenure is over before acquiring land for 
any of the purposes mentioned in the section . I must thoroforo resist the 
amendment. 


The Hon ble Mr. Das said : 

I must say that I fail to see the reasonableness of the argument advanced 
by the Hon ble M1. Kerr. lle fub told us that to superior landlord should not 
be allowed to acquire land which he let out to a tenure -holder during the 
currency of the temro . But as a matter of fact we find that Government, the 
supremest of all, ucquires land which belongs to its subjects for purposes of 
public utility . Suppose a road is to be constructed , and it •lies along the whole 
longth of an estate . The tenure -holder in a person whoso terlura covers one . 
fourth of the state . The proposal in that the road should run along the whole 
length of the entute ; but the Hon ble Mr. Kort says that this should not be 
allowed . But it the Government willled it for works of public utility , I do 
not think the lon ble Member would oppose it . I did not expect that anend 
men s like this will be opposed . But I suppose any suggestiou conuing from 
a non official member must be opposed . 

The motion was then put und low .. 
The following uutions were , by louve of the President, withdrawn : 
177. If motion No. 175 be carried , the Hon ble Raja Rajendra Narayan 

Bhanja Deo to move that the words “ or proprietor " be inserted 

after the word " landlord " in clause 87 wherever it occurs . 
178. The Hou blo Raja Rajendra Narayan Bhanja Deo moved that 

the word " ” be substituted for the word “ the ” in line 3 of 

clause 87 ( 1) . 
179. The Hon ble Raja Rajendra Narayan Bhanja Den moved that the 
words " for excavating a tank for the supply of drinking-water or ” be inserted 
after the words " such as the use of the land *" in linos 6 and 7 of clause 87 ( 1). 


It 


+ 


He said 

It is very necessary to put in these words. Though it is said in the 
clause " for the good of the holding ," still it is restricted by the words " for the 
villngo road and embankment." The Collector, when dealing with cases 
under this clauro , might think that tanks are not included in thie . Excavation 
of tanks are very necessary for drinking purposes. It may not always be for 
charitable or religious purposes , it may be for sanitation . 


The lion ble MR , KERR said : 

I do not think that the words proposed by the Hon ble Member are very 
necessary , because the excavation of a tank for the supply of arinking -wator 
would in most parts of the country be treared as being for the good of the 
holding or tenure or estate in șhich the land is comprised , and the Bill alrandy 
porides for works being undertaken for this purpose . If however the Couucil 
desires to have these words inserted , I noo no harm , and I should be prepared to 
advise Government to accept thir amendment. But the actaal wording must 
bu changed . It may be left to the Secretary to the Council . 
The PRFSIDENT said : 

The Hon ble Member would do well to move his amendment on Saturday , 
in a form acceptable to the Hon ble Member in charge. 

The motion was acoordingly postponed . 
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The following motings were, by leave of the Provident, withdrawn : 
180. The Hon blo Raju Rajendra Narayan Bhanja Deo to move that 
the words " for any such purpm " in lino 10 auf clause 87 

( 2 

ba, 
omitted . 
181. Tho Hon ble Mr. ..S. Las t8 moi that the word “ und to tho 

landloru when he is a tenuro-holder or a raiyat " be added at the 

end of clauruº 17 ( 1 ). 
182. The llon ble J !r . ll. S. Das su more that the words ? 

or to the 
tenunt and such tenant s landhord , as the cand muy bu ," be 
inacrted uitor tlou word tenant in line I of clause 87(9 ). 


1 ) 


Cause 30 . 
183. Tho Hon ble. Ruju Knjondra Naryan Bhanja Deo moved that the 
words " in his own righ " bo inigertedebefore the words to cutivuto his hold 
ing " in line 3 of clause 50 

(1 ) 


Ho maid : 

The clauke , ous ii stands, leuves ground for collusion with a view w defraud 
the zanjinder . Many caren mwy ario where neithoi tho transferor nor the 
traueferoe might pay rent, although the transfororo holds the land of thu 
transferee at an undur.ruiyat. The proposed amendment will be a penal 
provirion to insure the property on the application for recognition of trajsfer . 
And this will prevent collusion botween the transferor and the transforou . 


The Hon ble MR . KERR said : 

The object of this amendment is apparently to limit the rights of a raiyat 
to sub- let his land or to give a dortgage with posuunnion . No reason has been 
given for this serious limitation of the 

powers 

of un occupancy raiyat. ille 
effect would apparently wo if any raiyut finds it inconvenient for a short 
period to cultivate liin lund himself or if a raiyut diod and his widow could 
not cultivate the land horself , she would have to wandon it This would 
obviously be very unfair , and there is no justification for this curtailment of 
the existing rights of the rwiyal. I must therefore ( ppose this amendment. 

The motion was then put sud lost, 
The following motion war, by denve of the President, withdrawnika 
184. The Hon blo Rini Sheo Shukur Salay Buhą.lur to move that the 
wordio 6. for his own) 

benefit " ve insortod after the word 

in line 4 of claun 90 ( 1). 
185). The lion ble Mr. M. S. Dus moved that the words " member of his 
family or by hin under - ruiyat " be substituted for the word “ 

person " in lino + 
of clause 90.1). 


" person 


All that my 


lle said : 

Sir, the clause, as it stande, leaves the zamindar in darkness as to the 
persons who should be employed for cultivating his lund. 
amendment seeks is to restrict the cultivation to the mornbirs of the ruiyat . 
wwn family or his under-raiynt ; * • that thin would not cover comes where thero 
has been de collusion between the purchasor and the vendor. It is all right 
when members of a raiyat o "wn family cultivate the land Thoru in mury to 
be uo dispute and no trying to defraud each other. That is the object of ury 
umendment, and I do not like to take up thu time of the Council any longer . 


The Hon ble Mx. KERR said : 

Mr. Das s swondinent does not xo so far as that of Raja Rajendra Narayan 
Blanja Deo , which has just been objected : Mr. Duis would apparently allow 
sub - letting to an under-raight, but he would not recognise cases where a 
raiyat temporarily gave a mortgageu poseession of his land or tonsporarily lent 
it in ano: her person to cultivate it. 
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The Hon ble Mx . Das said : -- 

I am willing to recognise mortgagod land . 
The Hon ble MR . KERR raid 

. 
If we are going to deal with the matter in tiuis way , we shall be kept ho 
all day thinking of po sille cases which ought to be runngnised. I do not thin 
this would be practicable . 

The section as it standp is purposely wide so as not to interfere with th 
existing powers of the ruiyar to dispone of his lands. I see no romann to narro 
it , or to impose any , restrictions on tho existing powers of raiyats , and 
therefore 

ортове 

this amendment 


The motion was then put and lost. 


186. The Hon ble Mr. M. S . Das moved ihtut clause 90 ( 4 ) be omitted .. 


He said : 

The sub- clause should be omiftud , for this is practically unnocessary 
If a zamindar takes forcible possession of a holding , the raiyat can always go 
to the law court. This pub -clause pre -supposes state of things which is very 
different from fucts . It pro -ruppures stringent relations between the landlord 
and his tonant which does not exist . It takes for granted that the zaminciur 
js always trying to take possession of lands which belongs to the raiyut 
docluring thiom an aburidoned , and therefore the zamundur should be called 
upon to serve a notice . Sow take the case whion there has been Hood or 
Lumine, and the l aiyats have gone uway froin their boldings and tie zumindur 
doar not know whether they would return at all. It would be quite unnecessary 
for the zımindar to give notice to the Collector before he tuken possession 
of such lands . I object to this Aub -claune , viinply on the ground that it 
supponos it state of things which does not exist at all . 

Legislation , as we have 
been told , should be basoj“upon actual experience , and not upon hyp thesis . 


The Ilon biu MR . KERR vaid : -- 

This amendmout of the blon ble Menuber .would destroy & safeguard 
which was considered neconaury in the Bengal Tenancy Act , and has been 
in force in Bongal for the læs : 27 years. Auy body who knows anything about 
thu mufungal and the relations of many " landlords with their tenants , will 
recognise nt once that it would be extremely dangerous to allow Jandlurils to 
troatia muiyut s holling us abandoned , without going through the formality of 
serving a notice through the Collector. It is really a sufeguard for the land . 
ford . Good landlords can by this means aufeynard themselves from the 
risk of being trouted 18 trespassers . This sub - clunso is really in the interest 
bot of the raiyats and landlords , and I would urge the Council to reject this 
amondnient. 


The Hon ble MR . Das said : 

I do not see what iind whore interests are safeguarded . The matter now 
stand thus : If the samiadar takes forcible possession of another ı land , he would 
be guilty of tre mpass under the Indian Penal Code . But if he serves a uotioe , 
then he is not liable to be prosocatod in a court for tresspass . So really you 
are not safo -guarding anything . While you say you are helping the raiyat, 
you uro not helping hini at all ; you aru koeping a loophole open . The raiyat 
might as well say " HAVE me from my friends. 

The amendment was then put and lost, 


The following motii na were, by leare of the President, withdrawn : 

187. The Ilon ble Jr. M. S. Das to novo that the words 

" from the date of publication of notice " in line 
5 of clause 90 ( s ) bo omitted . 


VL4 
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Clann 1 . 
188. The Hon ble Rwi She Shankar Sabay Bahadur tu 

move that the worile " JAVO A. provided ins . 
sectiona 43A , 1:30 , 13C and 25A " in lines 1 and 

2 of clnus 91 be omitted 
189.. The Ilon ble Rni Shen Shankar Saliny Babujur to 
TUove that the word • 

Bave us providou in nub . 
section ( ) of section 25A " in linea 3 und + of 

clanne 11 be omittel: 
11A . The Ilon ble Alr: H. McPhernou moved that, for cluuno 81, the 
following be substituted , namely : 
" 91. A divinus of tenure or holding , or distribution of the rane 

payablo in respect thorote , wall not 
on sa ilord without bia orral 

be binding on the landlord , unlimit 

is made with his oxProNU 001Nont in 
writing, or witt that of his agent duly authorimi in that bobinle : 
Provided that, if there is proved to have been made in any lunilorad n 

rent-roll any entry showing thutnytmiure or holding lian bron 
divided , or treat the relit payabile in fespret thoseol hun borst 
distributed , such landlord mar be presumed to have gives his 

exprens consent in writing to such division or distribution ." 
He said : 

The amendment as printed in the sepurate posparnis hun i wlight wintiki in it. 
In the second line the word " thereton.huulet 1x renci 11 " thereof." Tl.im 
amendment is part of the arrangement intero rogarding the triunfor olunan 
and is merely a reproduciion of section 8 % of the Bengil Tunancy Act 

The motion was put in the altured furu and agreed 10 . 
The following u otion war, Ivy leave of the l’roxident, withdrawn : 
110. The Hon ble Nr. Saiyid Wasi Ahmad to moro that cluun 96 by 

comitted . 
i91. Thu Hon ble Rai Sheo Shankur Subay Balundur moved that the 
world.no " the District Judge fully on the application , in tine (a ), of the Collector , 
und , in case ( ," be Hulintituled tur the words " the collector muy of loim ww ri 
motion or on the application " in line 6 of clause 96 . 
He said : 

Sir, a change of considerable magnitude lines boen propusrod to be made: 
in the existing law with regard to the appointments of common manager: It 
is proposed to transfor these cases from the juridiction of the District Judgo ; 
and High Court to that of the Collector und Columinxioner . l indmit this 
alteration is proposed with the best of motiven . But I venture to think that 
a closer osumination of the proposed change will convince Your Humour and 
the Council that it is of a far- roaching effect and should not be made . 10 
affects the very rxistence of the landlords of joint cstatos and tenures . The 
first legi« lation on this subject was made in 1812 , wlien by logulution Vof . 
1812 , powers were given to Zille Courts to appoint competentmon to manage 
the property of joint undividel enlatas . To deprive a person of the right of 
the management of his property was a serious winttor and could only be takon 
Kafo guards in the law of 1812 were that action would only in tuken in 
cases of disputes cauung ( 1 ) inconvenienco to the public , end 12 ; jajnry to 
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private rightu . The other and most important safe guard was that the juris 
dirtion vested in the Court of Zilla Judge, which could act only on the motion 
of Revende authorities or any one intorested in the estate itself , and not on lijo 
own power . This provision about the opprintment of common managers was 
considerably enlarged when the Bengal Tenancy Act was passed, but no 
change of jurisdiction from the Judicial to the Executive was ever suggested , 
contemplated or made . The result ofas been that Zilla Judges under the 
superintendence of the Sudder Doweni Aduwlut and High Court have exercised 
tiin jurisdiction for over one hundred years. It is now proposed in the present 
Bill that tho juridliction shohld vest in the Collector under the superintendence 
of the Commissioner, and not in the District Judge and High Court as it had 
hitherto existed . I may say in passing that in this respect the condition of 
Orissa is on the same footing is that of other parts of the Provinces in Bengal and 
Bihar, and I do not think that it is maintained that Orinda so far as this augttar 
is concerned should be treated differently from other parts of the province. I 
look on this proposed change with great alarm , and my tear in that a provision 
like this will place all the co -owners of extétox and tenures in Orissa in a 
most dangerous position . It will lead to most disasterous consequences to 
them , and they and their property win incur the risk of being placed in charge 
of common management more often and more largely than is either good for 
thom or for the country . Hitherto if any dispute existed between them and 
their co -owners causing mconvenience to the public , the Collector, and in case of 
injury to private rights , the persou - interested , had to inove thu District Judge , 
who after going through the matter muy or may not appoint a common manager . 
In caso he did appoint, the party aggrieved could come up to the High Court 
for rodrevo . Now in Orinan the Collector will take the initiative and act as & 
Judge. If he hears from the Police or from the Settlementoffice or in a private 
convorsatiou wish any person or at the European club that there exists any 
dinpiute between co -owners not necesarily causing inconvenience to the public , 
but ohuping injury to privato rights (which all disputes do), ho can without 
waiting for a complaint from the aggrieved party at once take action and call 
upon them to uppoint a common manager ; and if they do not appoint a 
common manager, he himself can appoint a common manager , and thereupon 
the co -owners not only lose thar management of their extate ; but if the Bill is 
parned into law as it stands with the additions made therein , he cannot transfer 
or mortgage his rights or even apply for partitiorr. If this suction is passod 
As it stanı:s, sincerely pity the positions of all co -owners in this tract of the 
country from big zumindars down to holders of sellest tenurm . They will 
bo in constant drral of the Excutive head of the district. They can st 
uny time be doprived of we control of their property. It must not be 
supposed that I am saying anything against the Collectors , for whom as 
a body I have the greatest rospect , regard and admiration . 

But , 
Sir, there in Nomething which the lawyers call “ judicial interest " 
judicial bias. " 

Human anture in human nature and one of the elementary 
principles of jurisprudence is that you cannot be both prosecutor und juduo . 
You net ut naught the first principle of law , and make tho Collector both 
prosecutor and juge . He can take action on his own motion in caso of uny 
dispute with which the public poace is not concerned , and ho can decide the 
matter himself. It is placing in his hands a power which should liever be 
placed in the hands of any person , however great confidence you may have in 
him . It is not only necessary that justice should be done, but it is absolutely 
necundary that tho people should have no misgivings about tho tribunal 
where they have to go to for justice . Then let us see what is the reason 
for the change. It is suid that the Collector can keep better supervision 
over the munagers than the District Judge can do . I admit that this is 
80. lądmit that as rule management of estates cannot be properly super 
vived by the District Judge in the suive way as by the Collector. You do not 
however propose to give him the supervision of management only, but you 
propore io give him the jurisdiction to take the initiative and to decide 
An a judge as to whether conimen manager should be appointed . This 
diſticulty of manugement by the District Judge has been felt befuru. We find 
it was felt so far back an 1887, for Regulation V of 1827 recognised that 
nianagement by District Judge was low satisfactory than management by the 
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Collector . If therefore authoriseil the llistrict Judge in cure where he deatdod 
to appoint a manager • 10 isu a prooubt to the Collector dirouting him to 
manage the properly . This provision was replaced by a provigion in the 
Bengal Tenancy Act, soution 94 , empowuring the Local Gobernment to nopidate 
a person as manager for any area ; and whop tho wanager in so nominated , the 
District Judge should be bound 10.appoint him un xocumon inannger under 
the Tenancy Ac If the question of management only is concernod , the 
difficulty might be obviated by thu Looal Government exercising the powers 
under his section • But there is no reason why the power of taking the 
initiative should vert in the Collortor. My lime objection is that the mattor las 
not been properly considered . I am aware thut Mr. Adurui, the District Judge 
of Cuttack , supports this provision , but he supporta it simply on the ground of 
better supervision of management.• He has not one word to muy about to 
desirability or otherwise of adopting a lino of uction wich would make the 
Collector buth prosecutor und judge . Excopt Dr. Anumi, no other District 
Judge has been , I believe, consulted , and almve all the lon ble Judges of the 
High Court who have exercised the juris fiction for over one hundred years 
have not been referred 10. is it fair to them ; in it to say the lownt courteous ou 
your part to oust them from theif jurisdiction , they live uxorcined for over 
100 years without hearing from them is to wline thry longe to buy on the 
subject ? When the effect of the Bill in properly understood , it is bound to 
create an alurm . I therefore propose that the present law need not be disturbed . 
I he Hon ble BABU JANAKI Naru Bose ruid 

Sir , - This amendment has been very eloquitli propoad, and the 
objections are on general grounds, but the change in the law that we propos 18 
basod upon actual experience . I can inform the Members of this Council phimit 
this Nyrten of managing certain estates through a common malugor has been 
in vogue in the district of Cuttack for about 20 vs 2 : jours . Of courso , i find 
thut the Judge who first took over the chupke of one ostatu , rathor liked the 
work . He took interest in that family whosu ostate canne under his 1118 naye . 

But then I am in a position ir nuy that no other soccoeding Judges avor 
liked this kind of work , and generallo sporiking there were mevorul ruasons for . 
this -- the first was that the Judge W.is busy with judicial work , and her haid 
hardly any time to dovote to the memngomont of the estates ; the socond rowon 
was that he had not the Nachwary at his commard with which tro work ; und 
there was another reason , Sir, this theme Onlates woro guneralls ombarrassed 
estates, and defaults were madio in piruniront of:Governnunt revenuo or tlus 
proportion had been mortgaged or brought to malo in civil courts , and these 
thing * gave a considerable lot of trouble to the District Judge . He did 100 % it. 
all like either to write to the Collector to postpone the revenue rule on tro write 
to the subordinate courts•to adjourn ( socution sales Mr. Adami is no doubt 
ompbatic in his opinion that he has not been able to work thin Mystein woll , 120010 
it was preferall : that the common manager should be under the Collootor. I 
may also say . Sir, that at the Conferance hoded in 1999 by Mr. Mardox mont 
of the gentleman consulted were in favour of the transfer of jurisdiction to the 
Collector. But tho Hon ble Muinber who proposes this amendoirnt suid that 
the Collector would br. situated as a prosecutor and juilye. I fail to por any 
thing like that in this matter. On the other hand , if there was a y.inconveni. 
euco to the public or injury to the private rights , the Collector was in a botter 
position to ascertain then than the District Judge, wh“ .would depoml 
simply upon the evidence which nwy be produced before bim ; and I have 
poticed , Bir , that though the Collectors have many sins to ntone for us regards 
their sympathies with the respectable people of the district or with the owners 
of embartrand estates , I have always soon that the Collector was very sympath . 
etic with the members of these ancien , embarramrod families . Not only the 
Judge was of this opinion , but the local opinion was certainly the name. 
There is no harm in my telling the Council that Mr. Lrvingo, the prenent 
Commissioner , is also of opinion that the jurisdiction should be transferred to 
the Collector. There is also another reason that the common manager s 
accounts ought to be examined periodically at least. But I am sorry to my 
that though these estates had been under the managemene of the District 
Judge for several years , owing to the want of any qualified officers , the accounts 
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were novor audited and no one knows how they stand . For this and othor 
reasons it was thought fit to change the jurisdiction and place such estates 
inder the Collector. 

" As regards the curtailment of the power of co -obarers, I can also say from 
ny experience that it is very necessary , for otherwise thougb all the co - sbarors 
may think fit to place their estates in the hands of the Colloctor, some of them 
may change their minds afterwards, and by their conduct make the manage 
ment impossible . For this and other reasons the change in the law is required , 
spd I think except the general remarks already referred to there is nothing in 
the local conditions or experience actually gained by competent men which 
ubows that this change in the law is not required . 

The Council was ådjourned to Saturday , the 23rd March 1912, at 11 a.m. 


A. W. WATSON , 
08g. Socrotary to the Bongal Legislative Council. 


CALCUTTA , 
The 87th March . 1919 . 
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Abstract of # . Proceedings of the Begoni Lagislatior Commeril, asoombloul weder 

the provisions of the Indian Councils Acta , 1861, 1842 and 1908 . 
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The Hon ble BIR FREDERICK GEORGE DONAYNE , KT. 
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THE ORISSA TENANCY BILL , 1912 . 

Clouso 98 --Conn . 
The Hon ble Mx. McPAERSON : 

This amendment ( No:: 191 ) and the twenty which suced it all relitto to 
the provisioon included ia the Bill on the subjoot of comma msosyers , and 
the main object of attack is the proposed transfer of jurisdiction from the 
District Judge to the Collector. The first poipt to note in that all the rnend 
ments have been propieerd by Hon ble Members from Bihsr . rhors in nut a 
single amendment suggested by any of the Hon ble , Members who roprosent 
Oriera , and it may be inferred that the provisions of the pill have the antire 
approval of the latter . The proposed innovatioh in the law is not one which 
is being thrust upon an unwilling people by Ioveromrnt. It is an innovation 
which was sought by the people themselves, and Govornwent was contont to 
place itself in their hands and accade to their wishes. If Mr. Sladilox s report of 
April 1909 be referred to , it will be noun that the zamiudars, whom the Hon ble 
Member hus solemnly warned of the threatened invasion of their cherished 
rights of property ; were theorelves the first 10) , suggest the change . They 
were dissatisfied with the working of the Bengal sections. Mr. Maddox traná. 
lated their sugyastion into proposals which were laid before the Origru Com . 
mittee of 1909. The Committuo, with the exception of onu couimon manager, 
who was also a pleader, one mukhtoar and one zanindar , were strongly in 
favour of transferring the jurisdiction of the Judge to the Colloctor, 
only, " I quote from Mr. Maddux s report, “ buvau ne the Collector is familiar 
with the ugriculıural conditions of the district and controls all l overiun matter 
(the arva for the nuont part being tomporarily settled ), but also because he is . 
more likely to appoint competent passons as managers and to nuperviso thoir 
work effectively ." 

The proporula which weru incorporated in the Bill wore circulated to the 
three associations who may be said to reprodont the landlord m interest in Orissa , 
Not only did all three associations approve of the propopaly ; they suggested 
tbat Goveroment should go further in the direction of strengthening the hands 
of the common managor and curtailing the powers of the coolarers during 
the term of management. They wanted Government in fact to introduce 
some of the provisions of sho Chota Nagpur Encumbored Entatos Act . Let 
ne now read what the District Judge of Oringa wrote on the subject whou the 
Bill wus circulated to him : 

: 
“ The changex proposed in clauser 96 to 103 of the Bill aru strongly to be 
advocated . There are at present six eíiaton uniter coninko ! managemont under 
the District Judge of Outtaok , one of them being the Bhingapur estate , about 
the largest estate in Oringa . All , except one of those six votatou, muy bo said 
to be in extremis . 

" It is impossible for the District Judge, in the course of his duties , 
properly to superviso the common managers ; lie has no rogular staff for the 
purpose and tannot afford the time to go out on tour . 

c. Furtherm re, suits are constantly coming before him on appeal which , 
properly speaking , ho sbould no : huur , being in a way an iutorouw . party . 
and it falls upon the District Judge to putition the subordiuate courts to give 
rime ; at the same time he has to call for explanations from the lowor courto 
for the delaya in completing execution wasba . 

T he Collector can får better supervise the management, having experi . 
inced Deputy Collectors ander him who can give the estates their individual 
Ittention . 

** All the properties of the co-proprietore should be brought undor the 
Yommon manager. There has been difficulty , for instałce , in rolling off somo 
house property of the proprietors of the thingaptar estate in the towns of. Puri 
ind Cuttack . Such property is not at present oovered by the Bengal Topancy 
Sct . I would suggest the inclusion , with necomery modification of the provi. 
ion of sections 3 , 10 , 11, 17 and 18 of the Cbota Nagpur Encumbered Estates 
Lot, 1876." 


THE JAWUTTA GAZETTE KXTRAORDINARY , MARDE 30 , 1912 


The suggestions of the local associations and the District Judge were 
considered carefully in Select Committee . The Committer were unable to 
accept all the suggestions, because it is not the business of a Tenancy Act to 
provide for the preservation of Encumbered Estates. The details of clause 
101 where they differ from thosboof section 98 of the Bengal Tenancy Ant 
and these also are the subject of attack by the Hon ble Members from Bihar 
represent the extent to which the lammittee considered it safe in a Tenancy 
Aõt to admit the suggestions and accede to the wishes of the local associations . 

We have now the very wrions situation that when Government has 
embodied in a Bill provisions which are in compliance with the unanimous and 
argent representations of the people of Orissa , the whcle scheme is violently 
1mailed by represeftatives of Bihar. Sir , it does not bode well for the nowly 
strengthened connection between Bihar and Orissa " that what may be called 
the senior partner in the new concern should adopt this attitude towards the 
junior membor of the firm . I would ask the Hon ble Members from Bihar to 
look at the question in this light and to abandoo their opposition to this portion 
of the Bill . 

The Hon ble mover har laid much force on the point that the control 
of the working of common managess bas hitherto rusted with the Hon ble 
High Court, and has endeavoured to excito us by holding dp the new provi 
sjons to execration 86 an invasion of their ancient jurisdiction . But, Sir , 
in the managenient of disorganized .estates of all kinds, there bas always 
been close co -operation between the Judicial and the Executive. There has 
been no jealous rivalry . When we have shown that the existing system has 
.not worked well in Orissa and that there is a universal desire to adopt instead 
management under the control of the Collector, no reasonable objection can 
be urged to the change. What the Hon ble Member losses sight of or does 
not fully appreciate is the closeness of the connection which existe between 
an Orings Collector and the landed interests of his district. The discussion 
indeed throws an interesting side- light on the difference that has been made 
to Orissa by the fact that its land settlements are temporary . The Collector 
is the trusted friend of the proprietary body, and the holy horror with which 
the Bihar Members regard these proposals is not intelligible to the people of 
• Orissa . 

There is one point, Sir , in the Hon ble mover s remarks which has arrested 
my attention . Bo is afraid of the unlimited discretion that is conferred 
on the Collector to appoint conimon managers . It is no more unlimited , 
of course , than the discretion of the District Judge under the Bengal Act , 
for in this matter thu District Judge exercises executive functions, and 
there is no appeal to the High Court against his orders ; but he fears that the 
powers will be more extensively used by the Collector, who may act more 
frequently on his own initiative. Although the working of the provisions 
has been subjected to the revisional powers of the Commissioner by clause 109A , 
which las no counterpart in the Bengal Aot, there is , I admit, some little 
danger that the provisions of the Bill may be overworked by an indiscreet oor 
over.enthusiastic Collootor .. Government has no desire to throw . unnecessary 
work on its mufassal officers . It is true that the successor of an officer who 
had overworked the sections might disenoumber himself of the burden under 
soction 102, but it is not always easy and not always satisfactory to get rid of 
a responribility . I therefore propuse , Bir , with your permi siod , to suggest 
that no appointment of a common manager under clause 98 or release of a 
property under clause 10 % shall be made without the sanction of the 
Commissioner . The effect of these additions will be to steady the working of 
the provisions, by affording less play to the idiosyncracies of individual 
officers . 

I propose to move the necessary amendments when the cleuses in question 
come up for discussion . 
Tbo Hon ble Babu BanKUNTHA NATA SEN said : 

I rire , Sir , to support the amendwent. Under the Bengal Tenancy Act the 
appointment of a common manager , bis powers and duties, are provided in 
notions 93 to 100 of the Act . The District Jodgo bus the right to appoint 
# common mauager on the representation of the Colleotor under certain 
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circumstance, le., wifen there is inconverience to the public , and on the 
representatiou of co -owneis when shore Are injuries w privato rights . The 
District Judge has the power of appointment, and the Iligh Court has the 
power to make rules for the working of this chapter Now a depurturo in 
sought to be made, and the Collector-diagistrate is to take the initiative , and 
he oan hiniself afroint a manugor ., The rules which are provided under the 
Bengal " enancy Act, and which are to be framed by the High Court according 
to the provisions in the Bill , are to be frated by the local Government, so that 
practically it comes to & quortion of the divesting of the jurisdition of the 
District Judge and of the High Court , and of vesting the wainte jurisdiction in 
the Collector and in the Local Government. This departure , therefore , is 
very importa · < ono ; it affects the principle , it changes the foruru ,, and 
unless a good and strong cung is malo out , the Council, I think , should not 
wake & 

new doparturo. It has just now borli olmervere by the Hon ble 
Momber in charge on the Bill, that the Orinou pe »ple do not bjoct 11 
that provision , but the Bihan Humbers have taken upon themsolved to 
move the amendnient. It does not watter much whether the smondmont 
comes from the Bihari Members or from the Orinne Alonbers ; 

no doubt 
importance should be attuched ev the otutowent ruade by , tho llon blo 
Membor just now that this measure would not be forord upon an am willing 
people , as if the people of Orinda uro willing to accept it: Sigruntions 
by the local associations have been referred to, and thuy huggout that the 
powers should continue in the l istrict Judge . li hun , furilier been cobwerved 
by my hun ble friend, Babu Janaki Nath Boost!, that the District Judge 
is 80 much overworked in hit ju liciul duties, tiomt he oinnt utford to 
give propas tima te considerations of questions which aris and how long 
further obersod that he has not alle proper mchumnery which the Coller 
tor hu8. 

ow if the District Judge Tim 10 : Hufficiellt time , I think I lost 
the Collector- Magistrite , with his multifarious work , he got still loose riiur , 
Thut is no ground . As re gurilsiine murainery I must apocski from personal 
exp rience . There is one costante vullend l ultikulure pa chinnti , which is under the 
management of a (comun n manager 11 ? pointed boy ihr . Dontract Judges of 
Mursliidubail . The wherinndur of the juilgee is a un compotent pornon ; lio 
supervises the work , and the work is going i Viry natinfactorily . So thint I 
am not prepared 100 admit that there in any forces in the puiest thut the 
Juilge hus no time , that the Judges i no melneri 

leone some mori , ti supervise the work . 
Then comes the question is to why ( specially in large powers alry intended 
to be viven to the manngor wider the new Bii! .. Wly Phould there be this 
divesting of uthorities ind powls from the judiciury and voting it in theº 
executive ? Sır , I beg to submut, with evry ( eferences 2.0 the opinion which 
hus just now been expressed by the double Siem ber in charge of the Bill, 
that ther people - that the yubilic at larga - have the great cont confidened in the 
administration of the law ly a judicial officer and ultimately by the High 
Court. Thuy look upon action taken for almunistintive purposes by the 
executive unthorities with Homie plegree ofmikapprehension ; riglıtly or wrongly 
they do so . Llore the co - owners have got vosted iptoranis , and I find from 
the pruvision made in clause ! 01 that the co -owners will not have the right 
without the sanction of the Collector to apply for partition event of the estator ; 
that is depriving them of veeted rights . When there is a couimon manager 
appointed a disolution of the common management takes place ipso facto by 
& partition of these estates Now , under tlio Behgal Tenuncy Act, a co -owner 
is not under any disabilities tu apply for partitiou , nor is die bound to take the 
previous sanction of the District Judge or any one elmu ; lie can at once upply for 
& partition , and then the common manager dimappears altogether . 

altogether . Now , a groat. 
or power is being sought to be given to the common manager, and when there 
is a common manager appointed a co-owner will not have the right to apply for 
partition without the sanction of the Collector ; this places liim under an enforced 
artificial disability ; this deprives & vested right. or such enlarged powers , ha ! 
a good cuse been made out for this departure ? I wed not enter into the roampos 
for the misapprehension . I do not way that every Collector or every Magis 
trate will act in a pervern way - far fron ; that ; but Magistrate Collectors ir . 
their over- zeal, in consequence of mistakes connected with the appointment 
of the common manager , may take action which may result in a serious injury 
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to co -owners . I will take a simple cure for illustration : Sir , suppose thicro 
are ten co shartrs , and one of thow . dieb ,. & dispute arises between the hoirs 
of that particular co -owner - the nine cu -owners have got nothing to do amon , 
thomselvie -- but the heirs of the tenth co -owner fight among themselves , 
which brings inconvenience to the prople or , in other words there is a likeli . 
hood of a breach of the peace . The whioie property is brought u der a common 
manager . 

It is certainly possible it might take place - it might huppen -- if 
the Collector were trying in his own way to take up the case of the heirs of the 
tenth of the estate . I will not dilate on this point, beca dse cases are conceivable 
in which this may be worked in an oppressive way . To avoid sell these things, 

1 submit that the law it provuils in Bengal ought to be adopted, und , being a 
represent: tive of the people , I must say with some degree of coufidence , with due 
deference of course to the opinion of the Mon ble Meruber in charge of the Bill, 
that this would bo aguinst the wishes of part.owners and against the wishes of 
the people . This will not be a popularmeasure . Government should certainly 
have consulted them before taking such a step by which vested rights will 
be interfered withi, by which the jurisdiction of the District Judge and the 
High Court will be tuken away , and such measure should be adopted with the 
greatest caution . I am aware of the fact that a provision dus been made in this 
Bill for the revisional powers of the Commissioner. Under the existing law there 
is 110 right of appeal : a lligh Court , of course, could exercise its extraordinary 
jurisdiction of interference in special cases. No provision for appeal is made in 
any of the provisions, but the Commissioner has been given powers of revision , 
very likely to rufeguard the interests of the co owners . I do not think that is 
sufficient, and I therefore support the amendment. 


The llon ble SAIYID FAKHR - UD - DIN Raid 

Sir , I rise to support the amendment , and I am very glad to find 
that this amendment is not only supported by the representatives of the 
peopilo of Bihar , but also by the representatives of the people of Bengal. 
Of course , I do not know what the reasons are which led the representa 
tives of the Orinky people not 10 put forward any amendments with 
regard to this clause , but we have hiera in look at the principle of law 
which we aro going to enact. Wo ought not to judge the utility of the clause 
from the point of viow us to who is proposing amendment, but the merits of 
the clause and the amendment should be dealt with independently of any such 
iden Such remarks and observations made by the Hon ble Member in charge 
as regards almost every amendment proposed by Bihar meubers are quito 
out of pluce . Witherto we had given jurisdiction to the District Judge for 
the appointment of a comun.on manager with rovisional jurisdiction invested 
in the High Court , and now a big change is proposed to be made in the 
existing luw ; the Collector is being vested with t: 0 power of appointing & 
common manager of his own motion even without any application on behalf 
of the co -owners , 

If he is satisfied that there is some inconvenience , or there 
is å likelihood of breach of the peace , he might appoint a common manager . 
Now this neasure is no doubt very stringent, and it ought to be applied only 
in extreme cudes and under exceptional circumstancer ; and hitherto in order 
to sufoguard tho minne of this power, the District Judge was lasted with 
the power of appointing a common manager on the application of a Collector, 
or even on tho application of : private party . Now it is suggested that 
the District Judge had not sufficient muchinory, and therefore it was difficult 
for him to fork after the managezient 

We know that under the provisions 
of the Civil I rocedure Code , the civil court has power to appoint a Receiver, 
and the Rocower has to manage the estates under the supervision of the 
Ciril Judge ; he has to submit his accounts to the Judge . And even if we 
Aroma that the machinery which the District Judge has got is not sufficient 
to look after the management of such uudiviilod estates, of course we could 
provide him with sufficient staff and sutriciont machinery, by which the 
Dixiriot Judge coului manage the estates efficiently , but there is no reason 
why these powers should be rested in the Collector who himself has gut 
manifold business to look after . You do not propose to shorten the work 
of a Culloctor , but you make him to do other additional works. If you say 
that the Collector has got Deputy Collectors under him , he can efficiently work 
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through them . You can similarly onipower : District Judge to employ subordi. 
naton --Munsifs -- I think the District Nudge in the cuss would has able to 
manage the estate more satisfactorily than the collector. Then we find in the 
preront clause of appointment of compon manugera xonie stringent provisione 
have been made that the co -owners will ust be entitled !" soll , wirtuge or 
lease any part of the properiu , inor will they be entitled to move the Colloctor 
or tho Civil Courts for å partition of their share . Now when such stringent 
provisions have been made, it is but fuir that the District Juilge should exorcima 
that power which hitherto he had enjoyed of appointing a common manager , 
as practicalli the ( Collector will for the time being confiscate this estito , 
and the co -owner will not be untitled to sell, worigine, or luase his own 
shure , nor will he be entitled to go before the Collector and ask for H 
division of his own lands, so wiat he may be free from all then difficulties . 
He can do these things only with the auction of the Collector. I bog to . 
submit, Sir , that, having rogard to the stringent provisions which are now 
introduced in the subsequent clauses of this Bill. I think the existing law 
should not be changed , and that this power which was given to the Distriot 
Judge should be retnined . I notice in the reple , given by the Hon ble Momilier 
in charge that no mlaontion has broil oforeid as to wliy the Hon ble lligh 
Court who not consulted in this matter , Under the Bengal Tenancy Act Wo 
find that it was the High Court which frumud this rule : now the liigh Court 
will have nothing trodde under the new Musos of the Bill In it fuir But you 
take away the power of the High Court but you do not consult that body ? 
The landlords will alwn yn bent the mercy of the Collector. If the Collector 
is displeased with any landloril , lis estate will be connocuted under the girl 
of inconvenience to the public or private right under the provinions of 
this clause. II , will not be under the control of the Civil Court. I am fully 
sure that this clauso will usmuse alarm in the mindx of the landlorile . With 
these fow remarks, Sir , I beg to support this amendment 


The Hon ble Babu DBBA l RLAKAD SARBARIIKARI said : 

I wish to ad:1, Sir , to the Bengul support for what it is worth I was not 
quite prepared for such a large and permintant promulgatior of the opinion that 
whenever i territorial legislat1024, " if one inny NO call it, comot ups Infore this 
legislature or any other legislaturi , those is to be, at loant , by implication nlo a 
sort of territ rial ormrking vf support of the different archionn composing the 
legislature Thai ilea hio boon ,erlivor in the debato , properly coinbuted in 
other concerns, and wliaterih upplevation the idea muy bien connodod to lauvo ti 
niatters of technique and details , it would be enclosirable to wstond is und 
emphasize it in connection with the lurigos questions of principlo, much ay are 
involved in this clause und in this amendmont The matter bauen born Lincunned 
on the merito at home length , and it is not necessary for me lo trivel over the 
same ground that has beon coverod by other speakurs . Refuringe hun recantly 
been marlo to the Receiver provisions of the Civil Proceduru Codo, und 
reference may be made to other law under wich the civil court li & o, under given 
conditions , power to interfere, wlienrror three in dispite of the kind 
contemplated in this clause". At present there is one , and only one , controling 
authority with regard to these disputer, and that in the District Judiciary . 
Apart from the question of the ligii Court 1104 having been consulted , apart 
also from the question of the powols of tho lidw courts having been takes 
away , not by implication my longer, but overtly , without mitch of u 
baving been made out in support of such transfer of power , we love to 
consider sono practical difficulties that are not only likely, but ur bure, 
to urine , when there is cual authority of the kind proposed herr nyuinige sell 
procedure. I do not know , Sir , what will happen to the larger power* with 
which the common manager, or rather the Collector, in propriaid to be vrsted. 
But supposing those pow.rs are given to the Collector, and supposing there is 
a deviri tu avoid the exercise of those powers whenever thore is a likelihood 
or chance of any of the contingencies completed ili claun 07 arising , the 
more enterprising co.nwner rould straightaway ruh to the Civil Court and put 
his suit on the file and ask for the appointmen : of a licriver to tbo Civil Court 
and put his suit on the file and ask for the appointment of a Roceiver, before 
anybody has the opportunity of thinking of u common manager. By this clause 
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no doubt the Collector is given the power of initiative together with those 
interested . Of course, as has been pointed out, it would be possible for an 
infiniterinally siuell owner tu harus and annoy his co -owners by invoking the 
aid of this soction . It would be equally possible , lowever, før hinu to go to the 
Civil Court and ask for the appoininent of an official Receiver . Now it is 
possible that the appointment in many cases of a Receiver would not be a 
blossing after all, and the administration of an estato through a common 
manager . may have advantages which the Receiver is not able to furnish . 
The average zamindar naying disputes with his co-owners , has not largely 
availed himnulf of the opportunities of having a Receiver appointed , but has 
preferred the channel of • u common manuger . 

That has been acceptable 
and should we without complete justification or more than justification do 
anything that will make pople think - hating regard to the larger powers that 

I liuve alluded to as to whether it would not be desirable to anticipate things 
much curlier than when the critical study arises to move the Civil Court and got 
a Recoiver appointed , and makost in possible for a commoh manager to intervene. 
A sort of perpetuity has been sught to be created later ou by interfering 
with the powers of alienation and the rights of a partition which aeithor 
the lindu løgtulaturo n ır the British legislature had thought of interfering with 
80 long . Having regard to these proposed extensive powers , there is the 
greatest likelilmod of the powers of a Civil Court being invoked before time, 
than would orherwise be the case. It is difficult to follow the Hon ble Member 
in chargeof the Bill. If there is any opposition to any cloure based on the 
existing Bungal Act , we aro told that the law has done well enough for 27 
years, why do you sook to interioro with it ? The momont one seeks to go 
boyond the existing Bongal law , exception in tukan that the Bengal law is no 
longor good enough , and runnne are found and they can always be found 
when nori inary -- for making an udvance on the Bengal law . We are not 
prisunded that anything like a clear cure has been made out in support of 
the drastic and far-reaching imovintion proposed in their clauses . Bonuse 
Orimon presentatives , have not put this forward, it does not follow thut they 
would me like in hissve, it if the others will tuke it up , und « fair and reasonablo 
CNN we made out in favour of the ninendmurit . The Bengal Members 
have exercised a self-restraint which has been conceded to be pruin worthy , 
by implicntion , by the Hon ble Member in charge, in interfering a little 
with this l ill en possible . The grievance on where is that the Bengal 
Members have not taken enough into :( s in this Bill , and it is comp ainod thit 
those who support the retention of the Bill in this Council , have not taken 
enough interest in in progress . I wish to assure th :me whu make a grievance of 
that hind , on behalf of myself and of the other Bengal Mombers of this Council, 
that it is not the interest that is lacking ; but they do not wish to needle saly 
hamper the procording : and wasto the time of the Council by taking up 
ground which others have su well and very properly covered . But when a 
question of principle arinor , I think it is desirablo that Bougal should also 
make its voice heard and its opinion known, and muke due contribution iowards 
securing justice for Orion even by forfeiting the hard eurned pruise for good 
conduct attributed to the Bengal Members in regard to their marked Belf 
effacement in this debate . 


The Hon ble Mx. Maddox said : -- 

I only wish briefly to refer to what tho Hon ble Member in charge of the 
Bill has mentioned this morning , and that is about my report of April 1909 . 
In that report 1 showed that it was clearly the wish of the people of Orissa to 
have these particular provisions, and the benefits to be secured by its provisions 
was also set forth . I need hardly remind the Members of this Council, -- those 
who come from Bihar and Bengal and have spoken to - day - that the people 
whom they rerresent are not in such close touch with the Collector and the 
Deputy Collector to the ramle extent as the people of Orinsa are, and therefore 
it is desirahle that those provisions should be administered in Orissa by the 
Collector and Deputy Collector. Borides this the District Judge of ( úttack 
whrine jurisdiction esteuds over Oriosa has also recommended the adoption of 
those proposals . 
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The Hon ble Mk. S van Wass AHMAD said : 

Day before yesterday I had an . nmnendnent :No . 190 to this clause 
which was to the effect that the whole cause should be ouiittou . Thot , 
amondment was withdrawn by the whou I A8 w swother amendment by rny 
friend the Hon ble Kai Sbeo Shankar Sabay Bahadur, on th » kruund that 
I thought hix amendment being wilder in form and also in support of the 
procent law , the Bengal Tonanoy Act which , aocurdink to the view of the 
Hon ble Member in charge of the Bill, lous worked so satisfactorily for the last 
37 yours, would be acceptev . I find ionday, huyover, that that amendment 
has also beon opposed , and opposed rather strongly on a different ground 
altoget her . The first ground put forward by the Hon blo Monubor in obarge 
of the Bill is that the Orissa New bers , whom this clauos particularly affocis , 
have not said a word againxt three claused , but on the other hand they have 
supported a change of this nature from the presvut lew . I oubipit, Sir , this is 
absolutely no ground . • As I said on the very first day of the discursion of this 
Bill , it is not a matter as to who appuks or who tukes part in the discussion of a 
Bill in this Council. The whole thing is whether or not the Billay placed 
before us and which we are asked to discuss und give our opinion upon in wood 
law . That is tbe principle that ought to guide overy Blomber in thie Trall , 
whother official or uon -officia .. Now the changes that are propusoul to be made 
by the introduction of this clause are of such a wature as taftort the very 
principles of the rengal Tènuncy Act indmuchun this claunu cluurly clungen 
the jurisdictinn of a Listriot Judge , and to hand it over to the Deatriot 
Collector. It is needless for mo to remind Hon ble Porubarw of the Council . 
that there is already a ory against any power being rented in the executive 
officers. Under this Bill you have alreudy given enouglı power to the Collector .. 
You have practically made him — if you pulls this Bil into law -- cher zumindur 
of his district. He may do what he liker ; all the civil suits, all the ruut Huits, 
will be tried and decided by hiwa llo will be directly in touch with the 
tenants , and will be directly in touch with the villagers , and naturully will also 
be in touch with the zaminders . I ask you to connider woriously whether the 
powers that are proposed to be given to him in this BM as a whole will or 
will not make loim an interested puriy whenever a questiou of this natura comer 


up before hiin 


Much has been giù by the lion bly Jumber in charge of the Bill that 
difficulties have arisen in the case of District Judges when tliøy have to apply 
ab managors of the estaten under their churgo for postponementu in care 
pending before Subordinate Judges . The difficulties alov huve arion Boon Line 
District Judgos have to try civil suits in counostion with the managingent of 
thers very villages , but will there ditricultius iwt arise in the Oh My of Dintrict 
Magistrutos , who will be , so I have 

I have buid , the real zuminders of the whole 
dixtrict . Now , when you propose to make a change in the law , you have to 
first of all give a clear solid reason as to why that law should be changod . 
Two grounds have been given for his proposed ohango : the first in that # 
District Judge should be changed , and two grounds þave been put forward in 
sapport of thet view , ono is that the District Judge in ulready an overworked 
officer and hue no time ; the second ground is that and be will be an interested 
purty , it is not desirable that no should have the management of the estatus . Not 
å word has been said or suggested either by the llon blo. Moruber in charge of 
the Bill , or in the opinions that have been takeh vu this clause , tbal a District 
Judge cannot efficiently badage tbe estate , or that be 18 uot capable of doing 

All that has been suggested is that he has no time, and I ask you whether 
it is reasonable to take away his powurs , not because he is incapable of usercising 
it, but because he has not sufficient staff to work under diim . If he has not a 
mufficient number of dien under lim , give him more mon . What will be tho 
result of this cluuso beips passed iutu law ? The estates will be mandged by 
Depaty Collectors , and not by District Magistratex. 

You are giving power in 
effect to the Deputy Collectors who are already managers under the Court of 
Wards. I do not wish to suggest that these Deputy Collectors do not manage 
the Court of Wards well and satisfactorily : But a similar question may arise 
when you are going to overburilen the Collectors with all sorts of powers , and 
DADOS are not wanting in wbich we know that various District Collectors have 
complained of overwork . 
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When they have plenty of work in hand , a similar complaint will arise . 
So 1 submit that it is absolutely no ground as to why the law should be 
changel. Ar to the District Judge being interested in the matter and there 
fore he should not exercise his power any longer, I submit that in nearly every 
case that comes under the Civil Procedure Code he is interested in very many 
things in which he has to sit as a Court of Appeal and decide cases . T he 
principle thing is that you cannot change a law without giving any solid reason 
98 to why the law should bo changed , and when you know that not only the 
people of Oriwa but the entire Council - I am talking of course of the non 
officiul Members and the entire body of people whom they represent certainly 
view this clienge with a great deal of alarm . 

Then the next print has mot been abewered at all, and that is that we are 
also taking away the powers of the High Court. " Why ? What is the ground 
there ? Ilus jt been suggested that the High Court is also overworked in spite 
of our having 20 or 19 Judges ? Absolutely vo ground has been given as 
to why you are going to take away their power . You console us by saying 
that revisional power is given to the Commissioner : What is a Coinmissioner 
aftor all ? He is the immediato superior of the Collector. That is all on the 
€ xecutive side of the administration , and we oppose this clause merely on that 
ground, and weray do anything you like but don t give too much power to 
the executive authorities in their di-tricts when we have got District Judges 
und Civil Courts . Even my hon blo friond from Bengal told us just now 
und correotly tvo -- that wo havo get a good deal offreliance in Civil Courts , 
and that every body crion und shouts for a High Court . Even we, in the new 
Province of Bihur, aru shouting for it. Why ? Simply because we believo 
we may bo wrong -- but we believe that we will have botter justice done in the 
High Court than at the hands of a District Collector. 
Then again there is one thing to be considered which the Hon ble Member 

of the Bill hus very frankly udmitted . There is also the chance of 
this power being abused by over- zealous Collectors. Cases are not wanting 
I nood nut give you inotancos, but those who have been reading the papers for 
the last two or three yourse will tell you thut there have been cases where the 
District Magistrates have gone beyond their powers at times by oppressing the 
zamindar - if I may be purdoned te wity no . What will be the result of this ? 
If the District Collector gett annoyed with a very petty zumindar , he will say 

Oh , all right, on my own motion I will take away all the powers you have got. 
I will not let you enjoy your own property , and what is more, I will place it 
in my own hande." What is the remedy for that ? Save and except certain 
powers given to a govisional Commissioner. He is in many cases guided by 
ile notes and remarks of his subordinate officers . We don t expect any justice 
there , àud thoroivre l subruit that this law which is going to be introduced in 
this Council is cortainly very strongly being opposed by everyone concerned . 

There is oue more point I wish to draw the utteritiou up the council to and 
that is this : Thu District Magistrate is vented with this power , and hu is vested 
to such au « stont that he an initiate proceedings of his own motion . Now 
what in the meaning of these words of his own motion " ? That requires au 
interpretation ; but we know the meaning us interpreted in the Crimiual l roce. 
duro Code ; that is to say , he may also act on the reports of the police . Now , 
tbat is a very serious thing to consider. The District Collector sitting in his 
district receives various reports in the capacity of District Magistrate both 
confidential and private reports from the police. If the District.Magistrate 
takes the initiative on such reports and calle upon 

the mosharer and RH 78, 
botter appoint a common manager, otherwiso I will take olurge of your entire 
property , " I submit that would be very hard on the zeminders , in 80100 Cases 
at any rate . If there is any chance of the suction not working satisfactorily 
in the case of zumindars , I supmit that in itself is a very purong ground s to 
why the amendment should be accopted by this Council . I , therefore , bere to 
support this amendment that has been moved by my friend , the Hon ble Rai 
Shoo Shankar Bahay . 


.. 


" You 


The Hon ble Me Das said : 

I did not intend to speak on this matter , but there bas been something , of 
orimination and recrimination as to what Orissa Members have charged other 
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Members with , and what shnuld be the duty of Origin Memhers . I mart con 
toos I did not give any particulur attention to the study of this sobjek Whon 
the matter was before the Select Committee , a proposal was mindo tn inoorporato 
in this Biil something like the encumbored metales provininnn. I remember 
I objected to that. Then I huve Leard here thut tirono penple who have their 
evtates now under a common manager wish is change , and I have also heurd 
people say that they would lik , to have the thing in the hunds of thu Collector . 
So far it is correct . • But I don t think anybody was consulted with regard to 
the provisions of the Bill no they stand The diacu maion now before tlie Counoil 
has brought wut certain features , foatures which I rrioud at lonnt in the speech 
of the Hou blo Mr. McPherson and in the speech of the Hon ble Mourbor who 
has just rosumed his seat. The Hon ble Me Molernoli said that he could 
imagine an over -energetic or some such word Collector, and the last speakor 
pointed out what may be done by the Collector if the words “ of him own • 
motion " were left in the clausa Thuan are motors in which I don t think the 
mapindurs or persons who wjul for the change wito consulted . At any rato 
the discussion of this provision in the Bill loan brught to light vertain dangery. 
Hon ble Members of the Council who buvy oxpanunoo , more experienoo than 
I have , in connuetion with the working of this provision , huyo pointed out 
these . Though I am not in & pernition 10 ° spouk froin porwanul experienow , 

may suy this much , that we are not prepared to opponenty resoublo 
ainundment . All thut we way is thue Any opinion formed by us in nut 
to bo ndhered to as persistently in it is often done by an Hon blu Mombor in 
charge of a Bill. Of course, Sir , we have been cooker , with a Henior pourtner. 
which the Hon ble Member , M. Molherron , lax referred to ; in taking a 
partner for life , one has 10 consult the wishes of nucli partner very ofte n before 
they begin to live in the name honno. Secondly , of courm ), the experience of the 
Bengali and Bihari aro nut to be thrown away und be sliglated by the 01498 
Members 

I regret really thut I cannot offer any obseronlion barod on my perairan 
experience , nor can I claim to liapri 

can I claim to hlavne viven any jourticular attention to this 
subject . 
The Ilon ble Mr. KERR said : 

I wish to pay one thing with reference to the remarks that line or fallon 
from the Hon blo Member for the University Regarding thu Bengal Tonancy 
Act. The position of Government with regard to this matter is that we lenint 
attacks on the principles of the Baigal Tonancy Act, and we way that in camm 
where thnt Act has worked well for many years a yory Nrong Cane has to in 
made out in favour of any change . But this question which wr are now , con . 
sidering is not a question of principle . It is simply a question of machinery 
as to whether these common manager provisions should Iwo worked by the 
District Judge or by the Collector. Thor is moreover a strong enou in favour 
of a change Tho prople ot Opinna suv th it tho ( xisting mirchinery in not 
working well, and I may say here that the llon blo Mr. l ns is 

wrong 
thinking that thin comun inaninger provision was not circulated for opinions . 
It was first put for vuru bw the Orinsa poople that suivos in 1909 , and the 
detailer provisions of the Bill wriso circulated to thom some time in July or 
August and have been under consideration ever since . They wori, unani. 
mously approved by the Orisor Adgocintion and the Orimats public . They have 
not, of course , soen the comparatively Hinull amendments which wore musie 
in Select Committee, but I think we mayatak it that tho Orion public have 
approved the main principles which transfer thin function from the District 
Judge to the Collector . l he District Jodgo himself , who works thin inach 
nery at present, says that it is not suitable and wants u chansyu 1 subunit , 
therefore, that in this comparatively small question of machinery wo odght to 
be guided by the wishes of the local officers and tho local people and carry the 
provisions of the Bill us they now are . 
The llou ble MR. BAUPENDRA Math Bagu muid : 

I will deal with the question that has been raised by the Hon ble Member, 
Nr. Kerr , first . But before I do xo I contens that it this section was not a 
abotion involving very importaut principles of administrativa , ho should have 
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taken po part in the discussion , in view of the stateulent made by the Hon ble 
Member in charge of the Bill that " tito Orissa people want it.” It is because 
I feel that there is a very serious question of principle involved in the clause 
that I venture to detuin the Council fora few minutes. The Hon ble Mr. Kerr 
says that it is a question of maolujnery . . It is in one sonao , but behind 
that question of machinery in the question of the band that applies the 
machinery thut sets the machinery in motion , and here we have the 

Collector himself setting the machinery in motion and then deciding for 
himselt at a later staged to whether the machinery should or should not 
be set in motion . To those Members of this Council who have spent their 
lives in district work I am atraid to appual, because naturally they grow up 
under a belief that whutoper tHey do is always right, but to others who have 
not had the benefit of that experience I can take a most strenuous appeal. 
Is it right or in it proper that the person who is ultimately to decide as to 
whether a common manager should or should not be appointed is the persou 
who in the first place has to not the machinery in motion ? That is a simple 
question to which I ask for a straightforward reply . I see arrayed against 
mu gentlemen who have beld bigh judicial offices , and one of whom we may 
congratulate upon being selected to fill one of the highest posts in my 
provinos . I appeal to them , not an a matter of experience with which I shall 
dcal later on , but as a matter of principle to suy whether they would give 
their higla approval to a procedure of that kind . " Then going away from the 
question of principle and coming to the applicability of the section , is it not 
quite clear that the experience we haze had absolves us from all fear of any 
doubt of infterforonce on the part of over.zcalous district officer , but it may 
be that in Oriona a site of Arcadin exists , and that the happy relations 
existing there between executive officers and the poople have r: ot their counter 
part elsewhere in the province , except probably on those carved images on 
Buddhist temples , where you see the lion and the Inmb drinking water from 
tho, uume versel in peace and contentment. l ut apart from that , it muy very 
frequently happen wat obnoxious zamindars may be sought to be put down by 
methods which will not found the test of judicial procedure . Van of my 
friends, who havo been distri it officiuls- I appeal to thom - would say that 
often times they have found or they have felt that an obnoxious zamindar , 
from their point of view in any event, should havo been dealt with , if possible, 
under the Court of Wards Act . In my own experionce, a case did oocur, 
where the zauinder was forced to seek the protection of Government, after 
Hi Neries of proxecutions by transferring his ostates to the Court or Wards . 

Under the law as you are going to frame it , wherover any dispute existe 
between co -owners , which is likely to cause inconvenience to the public or 
injury to private rights , the Collector can always interture, I ask , Şir , the 
Bongal mon , and in that I include the wombers of the Civil Service - as well as 
my non.ottioini friends, that is men who have lived in the mufassal und who 
bave experience of the management of zamindgris owned by several proprietors 
to payəcan they point out to any single zumindari in the whole area of Bengal, 
Bihar und Orient as they now are, where , owing to some dimputes between 
the co -proprietors , some injury to private rights does not often liappon , 
and thus open the door for the appointment of n compion manager , and is 
it intended that the entire part of the Province of Orindu should be practionlly 
under the zamindari managevient of the Collector . Would ise be able to look 
after such a big etate in addition to his other duties ? But it may be said 
that it is a state of things wluch is not contemplated . What is contemplated 
is the potential power to interfere , and not the actual interference . But this 
potential power to interfere is a source of great danger . My friend , the 
Hon ble Mr. Maddox , calls attention to his report where he says : — “ Others 
ask for an amendment of sections 93 to 100 of the prosent Bengal Tenancy 
Aot,.O as to bring the procedure both for appointment and control of common 
nanagers entirely under the control of the Collector ." That is one thing , but 
the provisions which you are seeking to introduce are quite different. 


The Hon ble MB. MADDUI said : 

day I explaiu , Sir , that they are detailed in a later paragrape of the same 
report, paragraph 30, subclause 14 . 
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The Hon ble Babo BHUPENDRA Nath BARU said : 

I have got that part also , and [ • will deal with it . This is what niy 
friend says on page 57 of the report (the people of Orinsa ) . 

except the common manager who is also a plonder," and thereby bunga 

a tale , " are in favour of traneferring the jurisdiction from the 
Judge to the Collector. Not only hocaise the Collector is 
familiur willi tho agricultural conditions and controls all revonuo 
matters , but also bociut he is more likely to appoiut competent 

persona as managers and supervisenthe work effvotivoly." 
That I concede . But I shall presently tell the Council that it is possible 
to secure this without the large departure that you are soeking to make from 
the existing law . 

My friend , the Hon ble Mr. Hugh McPherson , wuid , with some degree of 
appropriateness, that this is a matter in which the people of Orien alone aro 
concerned , and if they have no objection , wby mould others , the people from 
Bihar, especially , interfere ? Well , this recalls to my mind a rucent legisla 
tion in this Council, the Improvement Bill of Calcutta . and I would have 
been very pleased . if , the fight wero deff to ur three on thine wile and the 
Ilon ble År. Bompas on the other , the rest of the Council ubatnining from 
any discussion or voting ; then I think we should not Thuvo come off in tho , 
plight in which wo cume off on that monorable occasion . But that iR 
state of things wliich is not possible in a corporate Council like the one that wo 
have now pot, and therefore I think it is right for Bihar Members am woll ni 
for ourselves to intervene in this discussion . 

My friends are aware thut there are provisions in the Code of Civil Proce 
dure under which a property might be brought to wale by the District Judge 
through the agorc of the Collector, and it was quite ponnible if thorn Wan A 
complaint, viz . , that Judges hnd not gut sufficient experience in the nannut 
went of estates or the proper machinery unior them , and that thero things, the 
management of extates and supervision , would be betres dove by Collectors , 
it was quite easy to provide a machinery by which the Juigon, aftor having 
given the order for the appointment of a common manager, were able to wook 
the help of the Collector in currying out the part that is purely administrativa , 
and which would not interfere with the judicial discretion of the Judge , or tuko 
away the powem of interference frooi the High Court . My fciend NIL VN tnat 
he im going to give us the additional protection of the Commignioner . Furtw it 
from me to say that it is not a protection . But I would appeal to iny . 
himself to say what is the extent of that protection . In bow inany instances 
and cases like these would the Commissioner bo inalined to interfore , bucnuno · 
your grounds are 80. vnguo, viz ., inconvenience to the public or injury, to 
private rights ? If these two things are establisheri , it is merely a matter of 
discretion and pot of judicial exercise of power, and in how nianý camos would 
the Commissioner interfere ? Then , Sir , it has hoon said that mome of the 
Orinda zamindars wanted , if it was possible , to incorporate in the law some of 
the provisions of the Encumbered Estaten Act for the protection of their 

That is a foeling with which I can sympathise , but at the same tiune, 
as my friend knows, the provisions of the Encumbered Estates Act cannot be 
called into existence until the estate has become heavily enoumborod . 
What happens will my 

friend 

say -- to an estate in which , take for instance, 
one proprietor is the owner of 16 annas ? fle in a thoroughly capable 
proprietor. Another is the owner of & one-anna share . In Bongal and Bihar 
there are owners of shares which are much more fractional than one anna, and 
because of this , it enables the Collector to interfere and appoint a cominon 
manager . This appointment of common manager by an executive order takes 
away entirely the right of the 15 - apna share -holder of the management of 
his own estate , but that is pot all . If that were all , I could understand that 
it was probably the policy of Government to reduce the zamindar, upno 
whose co -operation it has often relied , and wbowe absentovism has alwayı boon 
marked , to the position of mere annuitants . But more than that, from 
reducing them , capable men who may have fractional shares in a zamindari, 
into a position of inere annuitants , you take away their power of valo , mort 
gage , gift or lease that they can in no way deal with any portion of their 


friond 


estates . 
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he who 


property for any purpose whatever without the sanction of the Collector. My 
friend says, why should you fear that the Collector will unjustly withhold 
the sanction ? I have not that fear : 1 take it that I need not fear. Byt 
why, because som fractional part of my estate has got into a state which 
would necessitate the appointment of a manager, should I be deprived of the 
ordinary rights of proprietors over my property , and why should I be 
compelled to seek the ussistance of the Collector, and to be entirely 
dependant on his favour for the exercise of the commonest rights of 
property over my own state ? And more than that ; not only do you, by an 
executive order , impone upon may 

be a qualifed proprietor to manage 
ny own estates, this liability and deprive une of the rights of sale , gift or 
***assignment, and further impost upon me this stuto of tutelage for all time 
until the Collector chooses otherwise. You take 

away 

from me the right 
to have my own share partitioned and given to me separately so that I 
can exercise the rights of management and of proprietorship over my 
own stute . Is that ſuir ? I do not kudw what the Oriwa zamindars may think 
of it, but I am quite sure that in no other part of Ludin , except the Sonthal 
Purgadas , would uriy zamindnrs or proprietors of estates relinquish their rights 
to property .under conditions like these , even if the Collector were u man who 
would be always infallible . This is a serious innovation und serious 
encroachment upon the rights of private property , and I earnestly ask the 
Council to ourefully cqusider what they are going to do, and then vote upon 
this amendment. 


- 


The Hon ble Rai SuEO SHANKAR SAHAY BAHADUR said : 

“ Sir, we have heard in reply to several of our amendments that the poople 
of Orieda havo accepted this , and that thore is no ground for the people of 
Bihar to intervene. dir , the people of Orissa seem to be very gentle . But 
I do not know whether all the zanindars of Orissa, either of the permanently 
or temporarily settled estates, had in a body , for themselves , their heirs and 
their assigns, submitted an applicution to Your Honour that they wanted this 
change in the law . for the appointment of a common manager. I do not 
think 80 . 

But assuming for the sake of argument that they have done so , shall 
we be deprived of the right of considering this question ? Sir, I have heard 
of decrees by copgent, but I have never heard until now of legislation by 
consent. In this cano , a vital question of principle is involved, and the law as 
proposed to be introduced must stand or fall on its own merits . In considering 
the question of the appointment of common managers , there are three stages . 
The first is a stage of giving cognizance to the court in cases of dispute 
between the co - owners and the hearing of the dispute by that court. The 
second stage is when it is found that there is a dispute and a common manager 
should be appointed, the court issues a notice to the juivt holders of the estate, 
whether a common manager should be appointed or not ; and if the joint 
owners do Dut agree among themselves with regard to the appointment of a 
certain manager, the court oan itself appoint all commou manager. The third 
stage is when a common manager is appointed , the court has the coutrol and 
supervision of the management of the common managor . The amendment 
before the Council , which I had the honour to move , refers to the first stage , 
viz ., that the court has to take coguizauce of the fact as to whether or not 
there is any dispute , such a plisputo in which it is absolutely necessary that 
a person should be deprived of the right of management and a comun 
manager should be appointed . My friends on the opposite Bench have rather 
complicited the issue by the introduction of the procedure of the second and 
third stages. They do not day that the Civil Court under the superintendence 
* of the High Court should not have the jurisdictiou of taking ooguizause of a 

case and decide wbether there is any dispute or not, or whether it is a 
fit case for the appointment of a common manugar. Wbat they say is this : 
that a District Judge cannot keep proper sontrol over the common manager , 
and therefore the amendment in the law is necessary . As I said before , when 
moving this amendment, so far as I am pergpally concerned , although I know 
many are upposed to the view . I entertain , I would have welcomed å motion to 
this effect that the power of taking cognizance aud deoiding whether a common 
manager should or should not be appointed should rest in the Civil Court, but 


11 
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that the power of koquing control over the common manager might be given to 
the Collector. I should have personally no objection to that ; but what I 
seriovely ubject to . is this , and this questiou is a porinus one, as it is a 
question of depriving a man of his right of management - odjoot that 
this power of deciding whether there is a dispute and whether a personi 
should be deprived of his right of inu nagoment should be plaood in the 
bauds of the Collector , and the Civil Court and High Fourt should be diventad 
of tliut right. I submit that this change in the law can only bu dofonded it it 
has been proved that the Civil ( ourts and the High Court have failed to 
exercise this power properly and liavo misuded this power . llave we got any 
such case before us ? Can you condoinu the High Court without giving it an 
opportunity for explaining whether it hus minusent this power ! In that fair ! 
These are my grievances , Sir , qud they have not beca Answorod by the 
Ilon blu Jeuber in churge . I may say that, so far as this amondment is 
concerned , there onnnot be any dispute that the powor of taking cognizance 
and deciding whether u common manager should or should not be appointed 
should vost is heretofore in the Civil Court under the superin endence of the 
High Court. llas a caso been made out that the Civil Court should bo divostod 
of this power, and that this powes should now vost in the Colleotor ! 
A division was then taken with thoofollowing result : 
dyer 17 . 

Note 25 . 
The Hon ble Kupuar Bhoo Naudan Prasad Tho Hon ble Mar. Blauko. 
singb . 
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Raja Rajondra Narayan Bhanja 
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Finpimore . 
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Korr . 
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Butler 
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Maulvi Saiyid 
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Mr. Dip Narayan Singh . 
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Maulvi Baiyid Zahir -ud -din . 
The following members were absept: 
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Kai Sita Nath Ray Bahadur . 
Maberaja Manindra Chandra Nandi. 
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The result of the division war ayes 17 , nes 25, and the motion was 
therefore Jost . 

The following motions were , by leave of the President, withdrawn : 
192. The Flón ble klai Sheo Shankar Sahay Bahadur to move that the 

words “ or clause (6 ) ” in the penultimate line of the provision 
to clauso 96 be omitted : 

Cluina 07 . 
191. If motion No. 190 be carried, the Hon ble Jr. Saiyid. Wasi Ahmad 

to move that clause 97 be omitted . 
194 , If motion No. 191 be ca 

carried , the Hon ble Rai Sheo Shankar 
Sahay Bahadur to move that the words “ District Judge " be 
Bubutituted for the word “ Collector " in line 3 of clause 97 . 


< 


• Clause 98 . 
195. If motion No. 196 be carried , the Hon ble Mr. Saiyid Wavi Ahmad 

to move that clause 98 of the Bill be omitted . 


196. Tho llon ble Rui Shou Shankar Sahay Bahadur movod that the words 
" has jurisdiction under the Court of Words Act in force for the time being 
and " be inserted after the word " Wards ” in line 3 of olause 98 ( a ). 


lle said : 

Sir, my ground for this amendment is that the Court under the Court of 
Wards has jurisdiction only if the property consists of an estate or purt of an 
estate paying revenue to Government, and the Act does not confer jurisdiction 
on it to tako charge of property consisting of tenures only . These sections in 
tho Bill deal both with estates and tenyrus . In order to remove the anomaly , 

proposo the above words to be unidad , but I will not press for it if it is not 
acooptod by the Hon ble Momber in charge of the Bill. 


The Hon ble MR . MCPHERSON said : 

I do not accep : tho amendment, Sir . There seems to be a similar provision 
in the Bengal Tenancy Act . The word " tenuro " appears in section 07 of the 
Bengul Tenancy Act in much the same way as it appears here . Section 97 
BAY8 : 

" In any caso in which the Court of Wards undertakes under section 95 
thu management of an estate yr tenure, so much of the provisions of the Court 
vf Werds Aot , 1879, an relates to the management of immoveable property 
h all apply to the management." 

The sane reference to tenures occurs in section 95 . 


The Hon ble RAI SREO SHANKAR SAHAY BAHADUR said : 

Sir , I do not wish to press this aniendment. 
The motion was thon , by loavo of the President, withdraw 
The following motion was , by loave of the President, withdrawn : 
197. If inotions Nos. 101 and 194 be carried , the Hon ble Rai Sheo 

Shankar Sahay Bahadur to move that the words “ District 
Judge " be substituted for the word “ Collector " in clause 98 
wherever it occurs . 


The Hon ble Mr. H. MCPHERSON said : 

Sir , may I have your permission to ask for the suspension of the Roles of 
Business to move an additional amendment ? 


The PRESIDENT mid : 

Yos . 
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The Hon ble Mx . H. MOPPERBON said ; 

I beg to move , Sir , that after the words " in any onse " in sub-cluso ( ) 
of clause 98 the words “ with the provious sanction of the Comininsioner 
be inserted . 


The Hon ble Babu BHUPENDRA Natu Basu said : 

I just want to know whethor this would give the party a right of appaat 
to the Commissioner , or whether it would be only in the sense of a privato 
communication between the Collector and the Commissioner . 


The Hon ble MR. H. McPHERBON said : 

Sir, the case will have to be reported beforehand to the Commissioner and , 
no doubt, the Commissioner will bu glaid to hear what the parties have to say 
before he passes orders.. We may trust the Collector and the Conimissionor to 
do justice in this matter. 


The Hon ble BABU BHUPENDRA Nath , Basu said : -- 

Would it not be wimpler if the powór off uppoal wero given to tho parties 
to the Commissioner in the cane of the appointment of a common manager, and 
as regards sales, gifts , etc. ? 


.. 


The Hon ble MR . H. McPHERSON said : -- 

There is also , Sir , the revisional power , and this , together with the adili. 
* tional words, secures our object . Knowing that the previous sanction of the 
Commissioner is necessary and that he has revisional powers under olaune 
102 ( a ), the parties will, no doubt, go o the Coumissioner und stuto their 
objections, if any . 

The notion was put and agreed to . 


The following notions were, by loave of the Presitient, withdrawn : 


Clause 19 . 
198. If motion No. 190 bo curriod, the Ilon ble Mr. Saiyid Waxi Ahmad 

to move that clause If of the Bill be omitted . 
199. If Davtione Nore . 101 and 194 be carried , tie Ilon ble kui Shev 

Shankar Babay Bahadur tus move , that the words “ District 
Judge " be substituted for the word " Collector " in clauso . 99 
wherever it occurs . 


Clause 100 . 


200. If motioa No. 1999 las carried , the Hon ble Mr. Saiyid Wasi Abruar! 

.to move that clause 100 of the Bill bo omitted .. 


Clause 101. 
201 . If motion No. 193 be carried , the Hon ble Mr. Saiyid Wasi Ahmad 

to move that clause 101 be omitted . 
212. The Hon ble Rai Shen Shankar Bahay Bahadur moved that the 
words " in respect of all their joint im moveable property " in lino 7 of cluurah 
101 ( 3 ) be omitted . 
He said 

These words are added by the Select Committop, and it is not cloar what 
they mean . Do they mean that the common monnger shall take charge of all 
the joint property ? If so , it is exceedingly objectionable and inconsistent 
with section 96 , wheru the existence of a dispute is a condition precadent for 
exercising this extraordinary jurisdiotion of depriving a joint landlord of the 
control of his property . I oubasit that the Orivaa people should not be treated 
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in this bespect in a way different from other provinous , and we should not go 
beyond the Bengal Tenancy Act in this respect. 


: 


The Hon ble MB. MCPHERSON said : 

This is one of the matters in which we placed ourselves in the hands of 
the local associations and representatives of Orima.. The clause as originally 
drafted was on the lines of the Bengud Tenancy Act . Several suggestions 
• Wore made by the local, assodations and by the Members from Chrisna to 

strengthen the hands of the common manager in dealing with joint properties 
of the poople who come under nianagiment. It is one of the points in which 
we are asked to make an addition to the provisions of the Bengal Tenancy Act 
As the addition has been made at the request of the Orisse people . I think it 
ought to stand , 


The Ilon ble BABU JANAKI Nath Baru said : - 

Sir, this change has been made in the law Chiefly for this reason , that the 
comnion manager takes charge of the estates and other tonures belonging to 
the co-uwners , but they may bave some house property in the town which 
properly does not come under the category of an estate or H tunuro ; but the 
fact that the family possess such properties gives rise to various disputes 
amongst the co -sharers, and such disputes cannot be settled unless the common 
manager takes over the management of such property albo . And there is 
another reason for this : If it is proposed to sell the houses in the town to 
liquidate the debts of the family , the cmmon manager is not compxtent . 
under the existing law to deal will such properties, and the owners theinsolver 
will vot agree and will not executo a convevance of these properties 
nonoy may be raised und debts liquiduted. These are the chief reasons for it , 
and this is a provision of the luw which has been approved of by local opinion . 
• The motion was then put and lost . 
The following motion was, by leape of the President, withdrawn : 
203. If motions Nos. 191 and 194 be carried , the Hon ble Rai Shen 

Shankar Sabay Bahadur to move that the words “ District Judge 
be substituted for the word “ Collector " iv clause 101 wherever it 


OCCUMS . 


204. The Hon ble, kai Sheo Shankar Sahay Bahadur moved that the 
words ." nor shall they , without the sanction of the Collector 

( u ) by sale , mortgage, gift or lease , assign their share of the property , 


Or 


(© ) apply for a partition of the estate or other property in the Civil 

Court or under the Estates Partition Act, 1877," 
in lines I to 14 of clause 101 (s ) be omitted . 


He said : 

This is another instance of departure from existing law . In the Stau 
ment of Objects and Reasons it is stated that opportunity is taken to revise the 
law as to managers in other resprots also : Reference is made to decision of 
the High Court in the case of Amnr Chandra Kundu , I. L. R., 31 Calc ., 
page 305, und in consequence of that decision it is suggested that the powers 
of co -owners should be curtailed . I do not see how the power in the co-sharer 
to allenate his share oan effect injuriously to hìs co- sharer landlords or to 
management by the common manager, or to the tonants of the estate , when the 
transferso simply atops into the shoes of the co- sbarer who transferred his share 
and all he does is subject to what the common manager might have done in the 
due discharge of his duty . It is a serious matter to deprire a landlord not 
only of his right to manage the property , bat to deprive him of the right to 
exercise his proprietary right. He is not an idiot, minor, inade or other 
disqualified proprietor enumeratod in the Court of Wards Act You step in , 
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You say , 


Tenancy 


not because he is unfit, but beORUBA he had the nisfortune to have some dispute 
. with his co -sharer . In such a case to treat bim as a disqualified proprietor 

is most outrageous. Then the provision preventing hiny from applying .for . 
partition means that when he conting within the jurisdiction of the aim mod 
manager, you do not wish that he should extricate himself from his jurisdiction , 
You wish that he should be deprived of hin nanagoment and control for ever. 
Dreinsrily where a co -owher loses contml over his property in oonwuquenor of 
a dispate between liia and his co-owner , the first and foremont hondert thought 
that world suggest to him is that he would get his mutate partitioned so that 
he may no longer be a co -owner and subjoct to the jurisdiction of the Court , 
You bar that remody . 

you shall no : got your ONTATA partitioned , 
as that will lead to the courts dusing jurisdiction uvor you ." Suruly in 
the name of enecting an ugrarian law to govern the relationship of lanilor 
and tenant you do not wish to pu88 u law of contincation of property for those 
p or people . These provisions are introduceed into the Bengill Tonancy Act 
As recommended by the Rent Commission , an extract of which is given by Sir 
Steuart Buyley at pago 379 of the debate when opposing the motion of Hon blo 
Raja Peary Malian Mukurjee foroitring thego clausus from the Bill, becuum 
to some extent, they concern with the rmntionship of landlord and tonunt ; for 
the tenant is hampoiod and harussed if there is dispute bol weon the 00-0wiern , . 
and he is interested in tho appointment of a common manager: But NO 1001 118 
a common manager is Appointed , the object for which you include those 
provisions in the Tenanoy Act is attained und you must stay your hands and 
can go no furthor . This is the principlo recognine I in the Bongul 
Act . You aro hurdly justifiod to introduce the pirovision of whot. Nappúr 
Encumbered Estates Act, or apply the provisions applicable tu dimqualifieri 
proprietor under the Court of Wards Act with respect to persons who may lo 
as competent un any of us hero , and who has full power to doul with luis , pro). 
perty subject to the rights of his tenunts or of his ou ownor . sulmit we 
trouding on dangerous ground . , and it is safer to follow the Bungal Tonanay 
Act in this respect. My hou’ble friend is viry antious to give a right of 
transfer to tohunts who never exercised it before , but by this provision ho tukus 
away the rights of the landlords to transfor his property winch ho has alwayu 
exercised . 
The Hon ble BABU JANAKI Natu Book said : 

Sir , these provisions have been propused entirely for the beoefit of 00 . 
owners of states in Orissa . 

faot, Sir, I may mabinit that the Hon ble 
Blomber in charge of this Bill accepted these propoxyde only when he was 
convinced that they would be beneficial to the co -ownors themselves , and that 
they •were wanted by the people who would particularly havo rocoured to this 
law . The present law , Sir , as we find it in the Bengal Tonancy Act , lian boon 
bound defectiva in actual working . The Privy Council be held that all the 
co-owners together cannot deal with their property un long on the common 
mar.agement laste , but each one of them can deal with his share , or alleged share , 
of the estato separately . l he Council ought to remoinber that these familion in 
Orissa are governed by the law of Vilakshara , and whon thu ontato or unter nos ara 
tukon charge ot by the common manager, those sharon of individual co -owners 
are not known or asoertained . 

If each individual 00 - wlier goek op morgaging 
his sbare or portion of his sharo, and if suits are brought into court to which the 
other co -owners and the oummon manager are partics , the nimation gives riso 
to a lot of litigation which is dimadvantageous to the management of the 
estate . Then we come to the next stage ; properties are actaally sold , and 
ontsiden beoone purchasers of fructirual whares of such entuter. If originally , 
dir , there were three owners of the ustate taken charge of by the common 
manager, in turee years time there may be three hundred woch purcbanery 
who would come under the comniou manager at 00-0worm of the estate . You 
can emaily inagine , sir , the disadvantage of mach s punition , and , in order to 
obviate such difficulties , the first clauso was propose and socopted by the 
Select Committee " nor shall thoy , without the suction of the Collector by 
sale , mortgage, gift , or lease, aesign their sbart of the property ." 

Then supposing , Sir , a owowner is posuered of one pie in an estato 
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try to put an end to the common management by suing in the Civil Court for 
A partitiog of the estate , or by applying to the Collector for partition of the 
estate under the Estates Partition Act , although the other co-owners are quite 
willing to keep the common management intact. To make such conduct 
impossible , so that one person owning, a very small sbere in an estate will not 
be at liberty to do an injury to the other co -owners who are benefiting by the 
common management, that clause (b ) was proposed to the Select Committee 
and was accepted . Now , these chanyes in the law were very carefully con 

sidered , and it was thought that if common management was at all feasible , 
· such safeguards must be laid down 81, that common management might be 

effectual. My friend from Bihar has not had the experience of the actual 
difficulties of common management, and why these changes in the law are 
proposed , and therefore it is on theoretical grounds , sir, that he is opporing 
this measure. 


The Hon ble MR . SAIYID Wadi Ahmad said : 

Sir, ar a similar amendment stands against my name ( No. 205 ), I beg to 
support the motion thut hus boon put forward by my friend , the Hon ble Kai 
Sheo Bhankar Sahay Bahadur. I have carefully heard my Hon ble friend 
the Membor from Orion, the Hon ble Babu Janki Nath Bose , and the only 
ground on which he recommends this clqure being parred by this Council is , 
that it is in the interests of tho zamindarx and for the good of the people of 
Orionn . I was woiting to hear from him whether the principle to deprive the 
right of u person is goid in itself or not. Sir, the day before yesterday we 
had a good many discussions, more so from my friend opposite, the Hon ble 
Mr. Drs, when he appealed to this Council that it would be outrageous to 
deprive a tenant of his right to sell his land in case he may be in need of selling 
it to Lupport 

his poor 

children . I make a similar appeal to the Members of 
this Council on behalf of not big zamindars , but of patty zamindars who are 
at times really and honestly forced to sell their properties in order to save 
themmelves, their people and their families . What is the provision that you 
are making for them ? As my friend the Hon ble Rai Sheo Shankur Sahay 
Bahadur bus muid , it is not because 8 zumindar is unfit to manage his 
property that you slip in , but because he has the misfortune not to pull on well 
with one or two of his co.sharers , But suppose he in , after the appointment 
of common manager, forced , on account of certain circumstances that may 
befull any person , to sell not the whole , but any portion of his property , why 
should you oppose that ? What is the theory , therefore , why a man , after 
haring this right propriatary right over his own properly, should be deprived 
of the power to deal with it in any manner he pleases, especially when 
he is in no way at fault . Well, Sir , I do not kiww with what objout a 
change of this nature has been introducod into this Bill, but it appears to mo 
that the introduction of the clause itself is out of order, if I may be permitted 
to say so , because it does not contemplato to provide a law to govern the 
lanulords and tenants . This partioular section enacts for certain action to be 
taken in connection with two fighting zamindars Well , surely a Tenuncy 
Act or a Tenancy Bill should not aim at a law that governs only zamindars and 
does not in any manner interest or affect a tonant. Have you mnde out a case 
that tenants are either directly or indirectly affected by means of this clause ? 
If the tenants are not to buffer , then I do not see why a clause like this 
should be incorporated in this Bill ? Then , again , look at the hardships 
upon some of the poor zamindurs , þetty zamindars , and I tell this Council 
fron , my own personal experience of Bihar - and I cartainly think that cames in 
Orina will not be wanting in this respect -- whon a dispute arises between one or 
two members of the same family holding joint- property , whether governed by 
Mitakshara law or Muhammadan.law , it does not matter . What is the bost way 
of avoiding that dispute ? What does he do 8. The best way of avoiding that 
dispute is to apply for partition and bo finished with so far as that particular 
person is concerned ; and you are going to take away oven the right of 
partitiou of the estate from that zamindar . I submit that absolutely no groand 
has been put forward , oven by my hon ble friend Baba Janaki Nath Bose , 
iu support of such an enactment. I do not see why this right should be taken 
away from the samindan if a common manager has to be appointed . Then, 


Again , if you do noto permit the partition, practically it will be like this, that 
the zamindar will havo, abmulutely no otiind in the management of his 
bemindari ; he cannot really derive aur benefit or any advantage of any sort 
from his own property ; and it will be simply disastrous for the petty suininduro 
to have any such enactment. The argument han boen advanced that the ONIA 
people are content ; but niy friend forgots that now Oriona is a part of Bihar ; 
and we Biharees have as much interest in the welfare of Orimmu an tho people 
of Orissa themselves. Waar will be our fato , thon , apart from our intervints 
in Bihar ? Supposing, sich people go to Orissa because it in part and parcel 
of Bihar and intend purchining proyerties thers , thi " pirations of this 
clause will affect them seriously wind very matefiully . I submit there is 
absolutely no argument in support of this cluuse . • With these fow words 
( support the amendment of my hou blo friend, Rai Shoo Shankar Sanuy 
Bahadur . 


The Hon ble Blaulvi Sayid Mujiammad Fakir - UD -DIN sid : 

“ Sir , hitherto my impression has boon that the provision for the appoint 
nent of a common manager, existing either in the Bengal Tenancy Act 
or proposed to be enucted in the prosent Orissa . Tonancy Bill ,,We for the 
protection of the interests of the toinnte , and to suf guard the interests 
of the landlord and the tenants in the questions arising berwoon indlords 
and tenants themselves . But it appears that thes iwo Jaurus have beer 
zhiefly incorporated in thi: Bill for the protection of the interests of the 
andlords and lundioriis alime. Now in this Teramy Bill wo would have 
Expected only those provisions whic s would havo nufocardet ihu interests 
of the tenants and timelindlords in it cirrain di- piti striking borwarren landlords 
ind tenants, but then these two cluusis provide something else . Now my 
friend, the Ilon blo Babu Janaki Natin B ines, tolls u . 1.10.17 these two provisions 
vere accepted by the Hon blo Jombºr in charge of the Bill on the application 
of the local z 

zimindars . It ippuars that the zuindhra of Oringit itro very 
onvinient people . They have got inberat rights thoy cun roll, morigage 
or lease away their properties ; they can make a1!1 applitation for the purtinon 
of their sharox . If they want that those natural und anderent righin which 
thoy possessed should be takı n away from them and when bo mado dependent 
upon the mercy of the Collector, I can only hily thout these landlord of Orimmed 
are fortunatı:. . It would have been ruthur very good for those Orisha zumindura 

o nuke an application for the parti:in of twir wuros vittier in the Civil 
Court or in the Collectorate , and theroby all the disputou could have born 
ivoided . But it is said thul even these inherent riglies they did not liko 
o poruc•rs ; they did not like to exercise toom anheront d untural right 
without the previous Hunction of the Collertor, Now I sulmuit, Sir , coversi in 
iny co.owner were to Bill or nonto ,que or partition lion aliuro in the 
piros . 
Dorty , such transform woulil not affect in the Joust the managem - nt of the 
state by a ( 0111110l1 malinger or by the Collector . 

Thor management 
woulil tiaras to be continued irrespective of any transfers , any luanen, wiy 
assignments , any gifts . So diubi tloos purtitiis would 40 to after the 
management bi u 

because one whare may be divided 
and the lands be reparated , und so lar EN that portion of the lani in 
concerned that may or may not be under the common manager. But 
:hen submit that wlly should a rrstriction or Juntation be imposed upons 
the inheri nt and natural rights which theº zaidindarn o Orisha do POMBENA ? 
My friend the Hon ble Babu Janaki Nath Buse has put firmward the che of a 
Mitakshara family ; but then I put at in 8 diiloredi wszy , supposing in the one 
38tate there are twin Mohammarlan zamindari mud two Iludu zumturtars 
of different families , and one of the Hindu zamindars dies, and thero in a 
lispute amongst bis heirs . Now , why shoult this other three person8 bo 
deprived of their natural and inherent rights of mortgiging , selling , 
assigning their share or usking the collector to partition their shiire . There 
is a dispute as regards a fraction of the sixteen -auna property . Now , so far 
18 that fraction is concerned. the estate may be contiscated or kpt unilor 
nanagement ; but why should the other co -sharers be deprived of their 
aberent rights ? That is where I fail to see any reason , and there was no 
provision under the Bengal Tepancy Ant, and I do not think , sir , that it 
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would be fair in principle to incorporate these clauses in the section , because 
that would be very hart on the zumindars of Oriona . Of course I have 
got no personal experience of. Opinne. My friend , the Hon blo Babu 
Janaki Nath Bose , is perfectly right that the Bihar members have got no 
personal experience of the conditions of Oringa . Of course I am prepared to 
accept that, but I fail to see the reagdnablenos8 of these zaminiars of Orisha 
nakiog an application do out away their riyhts or to put some restrictions and 
limitations upon their own natural and inherent rights. Assuming that some 
landlorce of Orinsa might have indiscreetly made such applications , but I am 
anxious to know the boundness of the principle ; we are fighting on principle . 
Instead of elasting law to define the relationship between landlord and tennut, 
you are enacting the provinions of Chota Nagpur Encumbered Estates Act 
in this Bill . If the Oriøsa landlords are anxiou for reasons known to them 
to have a curtailmont of their powers and rights enact some other law for that. 
With these fow words I beg to support the motion ." 


1 


The Hon ble BABU MAHENDRA Natu Ray said 

Sir, I beg to support this amendment, which attempts to do away with a 
most revolutionary chure of the Bill.,una a clause which I subunit is most 
dengørouw ; and I hope bofore this matter is finally considered , and this 
umendoient in either accepted or rejected , this Council will consider the very 
Norious question which this clausc, or rather the addition to the clause and the 
umoniment raised . To a lawyer wuch u provision en would have the effect 
of depriving a co -wharer of all rights of property , simply because the property 
has been placed under the charge of a common manager, would be opposed 10 
all principles of jurisprudence , opposed to all well known principles of law. It 
in impossible to connect or to find out any connection betwoon the interests of 
comnion management and this taking away from a co-owner of a property under 
Con management the rudimo:: tary elements of rights of property . " I find , 

Sir , from the fact thnt part of the clnure in underlined , that it is one of thú 
Amendments , rather one of the inprovements or additions made to the Bill, 
during the course of its passuge throug , the Select Committee ; and when i 
look to the report of the Select Committee with a view to see whether any 
explanation of this most extraordinary provision is suggested , I find it stated 
at page 5 of the report thout we have modified the provisions of clause 101 , 
NO) un to strongthen the hands of the common manager and prevent mischievous 
interference by 0m -sharors with the object of ninnugreut. I WIIN sturtled to 
find , Sir , that this reason is given seriously by the Select Committer for this 
most revolutionary change. It is impossiile to see how the taking a way of 
the elementary rights of property from tho co -kharer of a property placed 
under common management will make it impossible fur co -sharors to 
mischiovously interfere with the common munagement, or how it will 
strengthen the hands of the common manager . I am afraid , Sir , that wlien 
that part of the report of the Select Committee was drafted , the very drastic 
change made was evidently lost sight of, and the explanation given ut 
page cannot possibly prefer to this most revolutionary change. I find 
the three hon blo gentlenen who zeprod nted Orindur in the Select Committee 
have nothing to suy about this most extraordinary clause , in two of the 
notes of disent which were put before us to rend . If this mean8, As hus bon 
augg stod by the Hon blo Babu Janaki Nath Buse , that the zumindars of 
Origor are perfectly content to keep in suspenso all their proprietary rights 
during the indefinite period of the tenure of a joint manager - because I must 
day 

there is absolutely no limit to the length of time during which the common 
manager may hold luis appointment - that it the zuinindars of Orissa really 
desire that during this indofinite period all their rights of property should be 
kept in suspenne , we may be surprised at the idea , but a sane legislature can 
certainly not support that idor and give effout to a claure like this 

" It does not require any serious argument to point out the fallacy of this 
position . This Bill powherlo Nave it is to apply to Nitakshara familice , but it 
would apply to all families and to all coowners who would bo found to have 
property within the limits of the Orissa Division , and within the limits of the 
Orissa Division there may be somo- there are families -- which are not 
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holly governed by the Mitakshara laws. I shall ask the Council for a 
moment to imagine whnt would be the possible effect of this clauso being 
carried and made luw ! A jointmanager is appointed with a view that such an 
appointment would avoid any inconvenience to ibe public or injury to private 
interests . The Joint manager tatos charge of the connnuu Ostite , relieves 
the co -owners of the mapagement with a viow to avoid jaconvenionon to the 
pnblic or injury to private interests , and this state of things is continuoj until 
the Collector is of opinion that this managership can be abolished without any 
inounvenience to the public or injury to privato interests . The statu of things 
may go on for a long time - it mny go on for 10 years or 20 years , und during 
all this time the person who has a substantial shure , in the joint state is not 
to deal with it as owner of that ostuto , but has, 1 Nuppone , to bu roligated to 
the class of pensioners , and he gote an Annual allowance or a monthly 
allowance , or some allow81100 from the common mangor . During all thosu 
years his rights of ownership are suspendod . He cannot well , and , if he is . 
about to die, he cannot make a bequest in favour of any pornon . 

llo cannot , 
even if he has a desire to put an end to all disputos by partitioning the 
property and getting his share separated from the rent , be allowed to do thoit . 
Why ? 

We have been told that this is for the lonelit of the Orissu zumindurs . 
I do not know what is the ideu which Uriosa zumindara liave of bonetiting 
themselves , the Origa zamindai8 think that for an indefinite period of 
ime it would ho u benefit to them to extinguish their righen und to be 
placed on a pension uitder the direction of the Collector * wd in the 
Collector s list and to be supplied by the pension periodically , they may 

bo 
welcome to that, but it is an ileu which we cannot undorno . 

“ I submit it is one of the most revolutionary moueuron for which thero is 
bsolutely nu justification , und I bopo , Sir , thut the Council will adopt this 
mendment and reject this dangerous minovation in the Biil." 


Che Hon ble Raja RAJENDBA NARAIN BHANJA Dxo maid : 

“ Sir , with regard to the Orihan zamindars , is huge been dincumand whether 
he estate ought to go under the management of the . Collector or u Judyo . 
There might be some difference of opinion on that, but I do not think , Sir , thoru , 
au be any difference of opinion about omitting these two nub claunin . I do not 
inow which zumindars of sinan hiuve actually npproached Governmont to put 
n this clause , and I shall bo.obligod if I am enlightened on the Huljeer. But 
ertuinly , Sir, these two are very minolsevous clauses in the Bill , ami i mupport 
be amendment . I beliove there is a proposal for the puriition of Bhimigurpun 
, large: estate in Orissa The question in pending before the Judge If olie 
mandment is not accepled , I four the piosune pivision will interfere with trio 
roposal for partition . 
The Ilon blo Babu BAIKUNTA NATUI SEN said : 

" I need add only a few words in support of this amonilinont. Vented 
nterests cannot be divested in an axiomatic pryiciple and that wwuld bo 
he effect if Niis Council ucupto the mourure . Tliere is no doubt that all the 
wners huve power to sell , mortgage , givo u wuy , or luude uwuy their property , 
nd restriction on that is sought to be put by this sub -cluso A ( iii ) . 

“ Now , it is well knownı 10 every one that most of the zanindus clamm livo 
rom hand - to -mouth , and tbey have on nccinion of extraordinary expennom tu 
ncur debt and then by economy to pay off thut debt gradually .. For instance , 

death of a parent in the family necu svitutes the shradla cerutniny which 
he won is in daty bound to perfora, in the sumo way Hindu families 
n the occasions of marriages of daughtern have 10 incur extraordindy 
xpenses , and for these ceremonies they have to borrow money r solurimus 
ell away # portion of their property . Urver this innovation they would 
e precluded from doing that and they would be put to very groal iucun 
enience . On the other liand , the management is nou in the least interfered 
rith , if a man burrows woney by wortgaging his share of the property . The 
management goes on as before , and the fu -owner gradually pays up luis dobe 
r , if Le sells his properly , the purchaser will be in the same position because ho 
Ande in his plioes. The management is not interfered with , and has anu 
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gets the profits which the vendor was getting . As regards a gift, this clause 
has a far reaching effect. It interfeces, l.beg to assert confidently , with the 
goneral testamentary powers of co- owners. A gift may be a gift inter vivas or 
prispective une after vne s death. If a co-owner wishes to make a disposition 
by diverting a course of inheritance , die will be prevented from doing it. 
That is a right which will be affected by this provision . It has been observed 
by my Hon ble friend , Mr. Janaki Nuth Bose , that the co -owners concerned are 
governed by the Mitakahara law . I am not in a position to contradict him . 
Assuming that there inust be some cases in which zadindars have acquired 
properties over which they have right to control the devolution of property by 
testamentary disposition . What will bo the effect of this new legislation ? 
It will have a far -reaching effect of a dangerous and revolutionary character 
which no Council ought to coudtenance. 

Then, with regard to the second clause (B ), partition . According to 
. the original daude 98 ( inconvenience to the public ), is a ground for the 

appointment of a common manager. In the case of a partition there will not 
oxist much inconvenience. If there is a pertition effected , each party enjoys 
the property separately and there will be no inconvenience to thó public . 
It has been natid by my friend that the majority of co -ownera like the common 
manager to continuu but one of them in i wicked and mischievous man and 
he applion for partition for his own purposo ; in that case the majority can , if 
they like, keep the compeon management by consenting to the partition to the 
extent of the share of the party applying for partition : the other portion of 
the uptate niay remain intact. My friend to the left has drawn the attention of 
the Council tri the reasons given in the report by the Select Committee 118 
regards the provisions. The fallacy of the reason is apparent. The comm ın 
manngonient will not be interferred with , and this improvement, which is 
sought to be made by the Select Committee, goes to inuke provision of a 
duifgerous charactor, 

" I submit, therefore , thint this Coäncil, before it gives 118 sanction to allow 
the provision to remain in the Statute book , whould consider whether it should 
deliberntely ignore the first principles of law und bring about a revolution ; 
and whether it would interfere even with the testamentary powers ." 


T he Hon ble Babu DEBA Prabad SarBADHIKARI Haid 
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Sir , I claim that this is more than a mere matter of machinery , and I 
hope after whut has been said that it will be conceded that it is a very serious 
mutter of principle which is involved in this casu . 

Woare not here to legislate for the benefit of enterprising Bilar investors 
who threaten that they will buy property in Orissa . I suppose Orissa will be 
able to take care of itself, and when the Bilar invostor goes into the market 
ho will tind advantages and disadvantages counterbulance one another . But 
the anxiety of the Uriyu who , according to iny friend , Mr. Mohusudan Das , is 
not always able to take care of himself , is that step.notherly solicitude for its wel . 
fare was being carried further than any legislature or law court ever thought of. 
Wo nie aware that in recent times, in the l unjab for example and other parts 
of the couniry , discount has been sought to be put on lunit alienation . That 
was an attempt, however , of a far narrower kind than is boldly a : temptod in 
this uncommon clause . We in this legislature thought that we were legislat. 
ing for the ordinary interests which govern the relations between tenant and 
landlorid in the onlinary spheres of life : but tu attempt to divert the course 
of law in a way that this section works to ilo in un unherd -of thing , and if this 
legislature were to lend itsulf to it , it would be opening up onorious difficul. 
ries . Sir , the anxiety of the majority of co -owners to keep property toge her 

expenses of inconveniencing a one-pice owner is not ut ull an exclusive 
monopoly in Orissu . In other parts of the country amiable h aids of families 
are anxious that rocalcitrant co owners owning bull.pico or a pico share of the 
ostału should not embarrass a family by going away and seeking partition , 
When such an owner has come to the law court, the law court nover said , 
* You shall not get your partitiou because you are such an infinitesimal owner 

to minimise the evils of such situations the legislature in its 
wisdomn has enacted various relieving measures ; for example , if the majority 
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of owuers desire that their pmperty shohid no: be partitione:t by metos and 
boands under ceriain circunstances, it can be put up for sale . Reliefo pf that 
kind the legislnture has tolerated , and I have no doubt undur proper conditions 
will tolerate to a larger degree ; but 10 any that because of unfortunato • 
incidents a common mangur has been appuinted , a man s projxorty should be 
tied up in a method of perpetuity foreign to the spirit of our law and 
legislation in a matter which the law courts and legislaturus have always 
discountenanced , and to put it in its kindest way , such a thing is uuhoard of. 
Wo. here , by a short clause , are to introduce measures shut is entirsly alien 
to the spirit of the law of perpetuity . The Bongil school was in advance of 
the Mitakshara school in matters of partition , and now that the Bengal and 
Milakehara govorned countries are to be soparatod , there weds to be in the air 
a subtle and far-reaching sort of reasoning by which thu old school is to return 
to power where its authority is in the wane . 

When the represontatives of Orisha tell us that we havo yo experience 
about their internal condrions and that we have no business to sponk of these 
matters, we feel ourselves situated soynewhat like those placed between tho deep 
son und a well -known but rarely mentioned personage . And complaint is not 
lucking if there be want of Hensonable interferoncy by Bengal Mumber: Sir , 
the Hon ble Mr. Vodilusulan Das han consplained with regard to one of tho 
Members of the Scloct Committee , that lie had never been near Urinna and 
krew nothing of the place . That complaint dons not apply to many of us , 
and certainly not to mo . Many witnonnes horo will bear testimony that I havo 
not only bron to Oriuna but know the place . My uncontorn came from there 
und I take a lidely interest in all matters uppertaining to that province und 
shope to du nu for all time in npito of being soparated from it , for Orinna 
has special and uuique attractions for me . We acok to interfero whon it is our 

luty to do so and because we all take great interont in that clumnic land . Tho 
Hon ble the Raja of Kaniku has said nothing to show that these fundamental 
changes in the law of the country with regard to ordinary landholdors in 
required and we shall await tire pronouncement of the other Orinda roprosunlutive 
as to whother such a change is necessity for I find a difficulty in scoopting in 
its entirety the doubtful icium of the Flor ble Bubu Januki Natla Buse in his 
lutter day Vijnaneswar vein . 

The Hon ble Mi. Janaki Nath Bore hun referred towiochiul muking owners, 
If the sanction of the Collector in to be obtained , how is that to be a remody 
ayaing these mischievous ovill if they have a real foundatiofi in fact ? I 
those transfers aru allowed , the transferee will linge no highuje rights or latus 
than the owner themselves , and if no by ronson of the more tranofer the 
trunsferve cannot buruns cuminon manuvemonll. If , the owners do no : think it , 
worth while to keep together their property , are . tlry tubo compelled to do 
80 gainst thuir will or interest for norrly all tiu to duine ? Not only for 
marriage expenses and shradhi « xpens is it that money may be required , but 
there may be other bonii fi de demande for mony which can be ruinot only by 
ruortgage or by sale . Trunsfurs ut critical momenta ought not to bodies 
countenanced and we have no right tu may : in You are not to protect your 
interests by raising money because the common manager foryo the property ." 
Tuke unother cuse -- the case of that obnoxious person in llindu nociety ,-- 
widow who cannot get enouglı out of her infinitesimal property to maintain 
herself. But for this ciuuse she would under the legal noconsily provisions 
of the Hindu law be able to ruine money for loer maintenance or for tbo 
spiritual benefit of her husband . All this will be doniod to bur, because by this 
piove of legislation she will not be able to raise money while there in a 
common manager . Is it po : sible that such a state of things is to be tolerated ? 

Hlaviog regard to these things , I think the Council ought to set its face . 
against a clause like this nad ought not to accept it . 
The Hon ble Me . Das said : - 

I find the Orissa zamindar has been made to take the position of a raijat 
here . Ho is not here himself , and thereforo povple uvidently inagine that 
everybody has a right to represent him and say what the Oriwa zamindar wante 
aud what the Orissa zamindar does not want . There is on my left the Hon blo 
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gentlem « n who represents the landlprds in Orissa and Chota Nagpur, and we 
have just heard what he had to say on this aniendment. 

Orissa is backward no doub , but that does not mean certainly that the 
pooplooof Urissa are anxious to be dirested of what are their lawful rights. 
1 

garesay they have been divented and rolybed of their rights under the colour 
of Wgination and sometimes under tire colour of settlenientdutier . I am glad 
to hear that in this Council thuse other than Orissa Menyberx have used the 
word " revolutionary , and that the work done, in connection with this Bill 
has neoresitated the use of thet word . I have tried my best to impress on 
some responsible prople the difference between taking away vested rigtits 
and preventing the acquisition of fresh rightA legislation , but I do not see 
that my attemptx have been successful. I find in one of the papers - paper 
No.:6 , which related to this Bill - a lettur on page 9 addressed from the Hon ble 
Mr. Janaki Nath Bose where he is described #x Vice- President of the 
Landholders Amosciutiun . I know that the Hor ble Member is not the 
Vice - Presidept of the Landholders Association , and he does not represent any 
landholders Association hore ." 


T he Hon ble Mr. Janaki Satu Buse said : 

I can explain how that wisprint came about . The Vice - President of the 
Landholders Association is Mre J. N. Bove , and as his initials and mine nie 
the sume, they have put mo down as Vice-President of the Landholders 
Association . 


The Hon ble Mr. Das, continuing , said : 

The present clause 103 nuems to take away the power of transfer and 
mortgage which they exercised under the control of the District Judge. The 
withdrawal of this riglit will be prejuiliciul to the co owner. I should like to 
know who has lukeu the trouble to take the views of the Oriver landloidy on 
this subject ? To mo it neems to be a preposterous idea. Que mon has been 
living an extravagant life , and Amuthur man , his co owner, may be living & 
thrifty life ; hocarro . the extravagant nan feels tho noccasity of liaving a 
common manager and fris estate munayed by a Collertor , njust the thrifty 
nian , who can manugu liik eistnie wolly be muddled with the pay of a commin 
inanagor for the only reason that his neighbour is an extravagant mun ? Is 
he to undiorg yll that inconvenience because his neighibour is extravagant ? 
This is really visiting the sin of the neighbour on another . Neither moral 
nor any logislative anacement will wanction this. 


1 


6 


" Thu Hon ble Mr. McPiersJŇ Huid : 

nis debatu hus spring two surprises upon my : - In the first places I think 
wo are indebted to the double Mrs Siivid Wissi Almod for letting tie cat out 
of the bag when he expluined to us why the Bihur Members object to there 
116w provisions which ure proposed to be introducod . They are not so much 
concerned about the cherished rights of tho Origea proprietors , H8 about their 
own prospective rights in Orisna properties . 

A ntill greater surprise to me, however, has been the language uddressed 
to the house by the Hou ble Raja of Kanika and also by the Hun ble Mr. Dus. 

Tbo position is this , Sir . - When this Bill was first prepared , the Bill con 
tained no provision of the nature which is now objected to . 

The Bill was 
oirculated to the local Associations ; and the local ussociations made various 
suggestions regarding this particular clause . . We considered them in Select 
Committee , and on the whole the Government Members were reluctant to 
ucoept them . We did , however, accept them eventually in a modified form , 
adding the words 

without the auction of the Colloctor to tho lestraints 
proportiid to be placed on co -barers ." We maid we did not wani to imposed 
on the co -sharer the unlimited restruint upon the exercise of his proprietary 
rights which the local association wished to impose upon him , but that we 
were willing to give the Collector a power of adjudication in tbe matter ; 
that is , if the Collector thought that thr exercise of his ordinary proprietary 
righita wus proposed for mischievous ends for the purpose of wrecking the 
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Whole of the commorf managementg he would refuse sa nution ; but if, ont 
other hand , the exercise of tho rights was proposed for a reasonable purpex 
it would naturally be minctioned .. All the objections that have been takon 
this clause are based on the false supposition that the Collector is aif unrea:. 
able and despotic individual who is not swayed by common senso orºl 
common feelings of humanity . 

Not only do we claim that the Collector is a reasonable individual, but w 
give you the safeguard that he is supervised in this work by bu Commissione 
It the Collector refuses sanction in Any ( ase where he ought not to hav 
done so, then in the ordinary course the aggrieved parties will go to the Coy 
missioner , who will consider their objections ained overrule the Collector if I 
has done wrong . From tho beginning wo buvo pocognised that the rigniti 
partition whould not ordinarily be refused to the coldrers , boonuse prirlitio 
may obvinte the dispute winch endres the nectunity for common managemen 
The only reason why this provision was inóroduced into the section wax 1 
prevent some petty co -sharer, who bnd no desiru tro consulto the good of the 
joint family birt merely wished to cause mischief, from put: ing in an appl 
cation for partition , just that a bime when the joint ostute is beginning i 
wouther thu galo to recuprir stability . An application for partition in respx ? 
of a one picu share, put in pt un inconvenient moment, may involve the whol 
estate in a gmal doul of exponro and trouble , and the otiject of the cosmo 
management may be entirely wrecked . We have no desiro bago this nulu.claus 
to prevent for all tiine the partition of potato which are subject to come 
managenient. But it may be ronsonable to delavahe partition till the amint 
hun recovered from the effects of provious mismanngemont, or till it can b 
released under section 102. The Collector will be the best judge of that. 

IL 
niay refuse an application for the time being , but admit it on movie will , and i 
should be remembered that the parties enn rofer to the i ummissjoner, if them 
think that the Collector bus iucted unreasonably in refusing . The point I wiwi 
to emphasise is thut all those precautioun to nururu the nUCCAN of connu 
management were put into the Bill at the air , ont and reported request of the 
Orissa zuinindurs aild their local asociations . 

Such bring the intention of the sub -r111us and the history of the ( AB " you 
will be able to judge of my surprise , when both the lion ble Kaja of Kanikn air 
the lon ble dir. Dar got up in this Council and took exception to those prvi 
sions on the ground that they had been put into the Bill without ther (Irina 
zumindurs being previous connultad . Unfortunately , ngither the lon bl 
Mr. Das uor the Hon blo liajn of Kaniku have git up their came thoroughly 
They have not get bold of the trur fnota . Dobry huve not lookord at the 
opinions on the Bill forwarderi ity the Orimu Lindholdarm A MOCrtion , 
wich I believe the lon ble Raja of Kavika her the bwwour 10 bu tine l ruti 
dent . I do not know , Sii , whether the Hon ble Mr. Dies in njenobes o 
tho ( risa Land rollera Associnton , he is more probly u member 
Orissa Ruivati i dociation as possibly of the Oriana Ammountion . Howeve 
that may be, we have got her the priorin both of the Orimais bondholders 
Agoointion and the Oriana ARROCINI01 and you will see that I am currect iif mily 
ing that these provisions in the Bill have been put into the Bill on the 
suggestion of the two ( risos Associations. The flon bideo.Mr Dum lxgan t 
read us a portion of the opinion of the Orinda Landhelders Association , but do 
did not go very far ; pirbapo it would have been winer of him to glirico dow 
the pago and see what the Asunciation rouly ugid . 

I will read you their remarks : 

The pronont clause 101 (5 ) seems ich take away the power of trumlar or mortgage where 
the oomnion manager under section 98 , clauna (31 of Ibn Bengal Tonadcy Art 12newt t 
exercise under the cotrol of the District Judge The withdrawal of this right would b 
prejudicial to the interest of the crowners It often lomppanin that, to protect the onluste 
it becomes neorgeury w Holls portin or to raise money by inortgagy , and 0-1 * * uflag 
do not agree among themselves in the matter. This rigl.i muut of course iw exer1.mnd wido 
mertain restrictions , aunt tha Abducation Muggamtm that ine (wit mon mariager muv bn VONLU 
with powers oonterred on managers uoler milions 17 and 18 wt the Chola Vugpur Knoun 
bered Estates Act with auch modifiiplinue as may be domani ( " ( mry . 

The words otherwise assigo 2.2 this sub.mau.ft are not exhunistive and would no 
ipolude the raising of money by tbor moans, uch as hy bolos of hand, without in any wa 
obarging the property . The liberty of co -owners of contractiug uny amount of dobta durio 
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the continuence of the management, often embarrasses the common manager and the 
District Judge, and they And it diffioult to melt the demands of previous and subsequent oredi. 
tors , #pecially when properties are attached and brought to sale , or a warrant of arrest is isso od 
against one of the co -owners . The Association would therefore suggest that seotion 3 of the 
Onota Nagpur Encumbered Estates Act, specially section 3 (3), may, with suoh modifications 
As may be doomed necessary , be introduction with advantage. 

Now , Sir, I have before nue a copy of the Chuta Nagpur Encumbered 
Estates Act and I will read from it to the Council. Section 3 ( 3) of thu soid 
Act lays down that : 

so long as such management continues — 
(a ) the holder of the suide immovable property and his heirs shall be incompetent to 

mortgage , ohárge, leaga or aliquate their immovable property or any part there 
for, or lo gruut valid receipts for the route aod profits arising or aooruing 

Therefroma , 
(b ) such proporty shall be exempt from attachment or sale under sunh protest as 

aforesaid , except for or ju respoot of the debts due ,, or liabilities inourred to 

Government, and 
(c) the holder of the rame property and his heira sliall be incapable of entering into 

any contruct which may involve them or either of them iu poondiary liability . 
TI:o Chhta Nagpur Encumbered Estater Act , you will sce , goes very much 
“ further than our Bill. In our Bill we deal with improvable property only , 
but the Landholders Association wonted to restrict the power of the co 
aliorers to enter into any pecuniary debt whatever. 

Their qpiniou continue as follows: 

The Association would further bug to suggest that the common manager should also 
be vested with the power of preparing sohemes for the settlement of debts with the approval 
and sanction of the Colleo.or, as provided for in section 11 of the Chota Nagpur Encumbered 
Estates Aot , and that, in all important matters, such as nortgage, sale , or settlement of 
debts the orders of the Vollector should be made appealable to the Commissioner as provided 
for in Noction 10 of that Aot . 


C 


por obnil 


Ąw I have said befory , it has conie as a great surprise to me that, in spite of 
these opinions having been authoritatively promulgated by the Association , they 
bave now been repudiutod Wy the President of the Association , if I am right in 
believing that the Hon ble Raja of Kilika in the President of the Association . 
I do not know whether the Hon ble Mr. Das belongs to this Association or to 
the Orissa Association . But I do know that the Orissa Association as well as 
the Oriosa Lindholders Association was in favour of restricting the powers of 
the co -sharers furthor than we have done in this clause . 

This is what they say : 
Therefore the Associatio propose to add the words 

any portion of the estate 
or tenure be attached or sold in execution of a modoy -doorse against ove or mure of the 
00 - sharors after the words “ losigu thuir share of the property 
In other words a co - phører should not be allowed to incur any private dehts . 

I think , Sir, we have good reuson to feel aggrieved that, when we bave 
ncted upon the suggestions of the Orisra Associations, the Orissa menibers 
should ‘now turn round and complain that we huve put into the Act provisions 
which will interfere with the exercise of their rights , provisions about which 
they have not been consulted . 

Sir, one or two Hon ble Members have referred to the question of testa 
mentary rights . The Bill, I may explain , contains no prohibition against the 
testanientary disposition of property . 
The Hon blo BABU DABA PRABAD SABADUIKARI said : 

What about gifts ? 
The Hon ble Mr. McPHERson said : 

A gift is not a bequest . There is nothing in the Bill to bar bequests . 

I do not think . Sir , that I have anything further to say on the subject of 
this sub - clause. I have explained it sufficiently to the Council, and I think the 
Council will agree with me that the amendment which has now been proposed 
and has unexpectedly been supported by the Orissa medibers should be 
rejected . 
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The Hon ble Mr. Das wid 

Sir, I wish to say a few words in rospoot of the peronal remark agathet me. 
The PRESIDENT said : 

What is the remark made against you ? 
The Hon ble Me. Das said : 

I was in the Select Committee 
The Hon ble Mr. McPHERSON snid : 

I do not remember , Sir , having said anything about whiat was done 
by the Hon ble Mr. Dag on the Select Committeo . I asked if he belonged 
to tho Oriana Landbolders Association or to tho Orisan Association . 
The Hon ble Rai SYŁO SHANKAR Sami BAHADUR BOjd : 

" I do not wish to muke any long reply to the points udvauoed by the 
Hon ble Member in charge of the Bill, but I beg to urge before the Council . 
that this is a Bill , as will appear from the preamble, to amend and consolidato 
certain enactments relating to the law of landlord and ranant in the districts of 
Cuttack, Purj and Balasore in the ( Orissa Division . How those powers which 
are proposed to be given to the Collector and how thone provisione depriving 
the landlord of their rights -- which aru muid to w in the interest of the landlorda 
alone - should find a place in this enactmont ? Cap you , Sir , in an enactinont 
like this introdude will the provisions of the Court of Wards Aot and tho 
Encumbered Estates Act ? It is absurd . 80 long ng there is something govorh . 
ing the relations of the landlord and the fongit, you have a right to mclude 
them in this Bill. 
has made out a case that ihene powers should be taken pway from the 20.owner 
and laudlorus I think he has not ; but I do urgo that these provinions mhould 
not in any case find i place in the Bid which is now before the Council . If 
you think , Sir , that the powers of co -sharers should bu curtailed or that some 
law should be pressed depriving them of the right of their property or compol 
ling them not to mortgage, sell , or preventing them to apply , for partition , you 
ought to have a separato Bill pith which the tenant will have nothing to do." 


. 


A division was then laken , witir the followingʻronulta : 
Ayes 13 . 

Vout . 87 . 
The Hon ble Babu Bhupendra Nath Bisu . The Hon ble Mr. Blsoko. 
Babu Kirtanand Sinba . 

Kaja Kishori lal Goswami.. 
Kaja Rajendra Narayan 

M.Groor. 
Bhanja Doc . 

Mr. Macpherson . 
Babu Deba Prasad Barbadhi. 

Mr. Collig . 
tari. 
Mr. A poar . 

Mr. Bovenson .Moore : 
Mr. Saiyid Wasi Abmad . 

Mr. Chapman . 
Maulvi Baiyid Malinomad 

Ms. Finnimura 
Fakhr -ud -din . 

Mr. Kort . 
Babu Hriabitual Labs . 

Mr. Stopbenson . 
Rai 8beo Bhaskar Babay 

Mr. Butler . 
Babador . 

Mr. Maddos . 
Mr. M Das . 

Mr. Kuchler . 
Rai Baikuntha Yato bon , 
Bahadar . 

Mr. Mornbond . 
Babu Mabonda Nath Ray . 

Sir Frederick Loob Halliday , 

K2 . 


. 
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Ayu 15 . 
The Hup ble Khan Babadar Maulyi 

Barturaz Husain Kban . 


Nou . 87 . 
The Hon ble Mr. Oumming . 

Mr. Bompas. 
Mr. Oldbam . 
Mr. H. MoPherson . 
Babu Janaki Nath Boso . 
Mabaraja Bahadur Bir Prod yot 

Kumar Tagore, K. 
Sir Frederiok Goorge Dum . 


. 


syne, RT. 


t 


Kumar Shoo Nandan Prasad 

Singh . 
LtoCol. G. Grante Gordon . 
Mr. Norman MoLood . 
Mr. Ston arte 
Maulvi Saiyid Zahir-ud - din . 


The following members were absont : 
The Hon ble Mr. Mitra . 

Rai Sita Nath Ray Bahadur . 
Mabaraja Mapindra Chandra Nandi, 
Maharaja Kumar Gopal Baran Narayan Singh . 
Mr. Golam Hossain Oussim Arift . 
Dr. Abdullah - al-Mamun Suhrawardy. 
Mr. Dutt . 


Ms. Roid . 


Babu Braj Kishor Prasad . 
Ms. Dip Narayan Singh. 
Babu Bal Krishna Sabay. 
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The Hon ble . Sir Bijay 

Chand Muhtub , Mabarajadbiraja Bahadur of 
•Burdwan abstained from voting . 

The result of the divieion was ayes 13, noer 27 , and the motion was 
therefore lost . 

The following motions were, by leave of the President, withdrawn : 
205. If motion No. 201 be not carried , the Hon ble Mr. Baiyid Wasi 

Ahmad to move that the words 
" por sball they, without tho sanction of the Collector 
(a ) by sale , mortgage, gift or lease, assign their share of 

the property , or 
( 6 ) apply for a partition of the estate or other property 

In the Civil Court or under the Estates Partition 

Act , 1897 , " 
in liness to 14 of olause l 1 (3 ) be omitted . 


206. If motion No. 201 be not carried , the Hon ble Mr. Saiyid Wasi 

Ahmad to move that the words “ or on a joint application of 
the co - plia rery " be substituted for the words " and not othor. 
wise " in linen 1 and 2 of clause 10118 ). 


Clause 102 . 


207. If motion No. 190 be carried , the Hon ble Mr. Saiyid Wasi 

Ahmad to move that clause 102 be omitted . 
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208. If notiono . Nos . 19 : and m4 bw carried, the Hon ble.Rai Shoo 

Shankar Sahay Bahadur to w09 ., that the words V District 
Judge be substitutod for the word “ Collolor 

the word " Collotor " in line # of . 
clause 102. 
The Hon ble Mr. McPherson with the pormission of the President 
moved that after the words 

illy 

time in the fifth lino 
of clauro 102 , the following world be substitutod , namuly : 

“ previous sanction of the Commissioner.” 
The motion was put and agroud to . 
The following wotions were, by leave of the President, withdrawn : 
209. The Hon ble Rai Sheo Shankar Sahay Babudur to movo that 

clause 10A be omitted . 
210. If motioh No. 190 be carried , the Hon ble Mr. Saiyid Wari 

Ahmad to giore that clause 102 A be omitted . 


Clause 103. 


211. If motion No , 190 be ourried , the Hon ble Mr. Saiyid Wasi 

Ahmud to move that clause 103 be omitted . 
212. The Hon ble Rui She Shaukur Sahay Buhadur to moze that for 

the woris " Looul Government " in line 1 of clause 103 thu 
words “ High Court " be substitutod . 


The Hon ble Raja Rajondra Narain Bhanja Doo , with the pormission . 
of the Prosident, movod that, in the place of amondmont No. 179 , un set out 
in annexure A , and postponed from the nioeting of the previous day , the 
following be substituted , namely : 
That the worús “ tauk for drinking water ” abe insertod after. the 

words " village road " in line 7 of clause 87 ( ). 
The motion was put and agreed to . 


( Amendmont 143 as grended in Council.) 
The Hon ble Mr. McPERHON , with the permission , of the Presiden 
moved that in consequence of the acceptance in Council of tho navditiod.form of 
amendment 143, by which sub- clause ( 3C ) was inserted in clanso ou , thig 
following amendmont aliould be made in lino i of oub clauso ( 36 ) : 
That for the words. " H8 noxt horuinaſter provided " the word “ 

provided in sub -section ( 4 ) " be substitutod . 
The motion was put and agroud too , 
The following inotion was, by louvo of the Presidunt, withdrawn : 

Chapter XA . 
213 . The Hon ble Babu IIrishikesh Lala to move that Chapter XA bo 

omitted . 
214. The flon ble Mr. M. S. Das moved that Chapter Xa bo omittoi. 
He said : 

" Sir , when the Revenue Settlement of Orissie wasmade botworn tbo years 
1890 and 1900 the recordo prepared during that period showed that some 
portions of land were set apart for certain communal purp now, and in the 
kabuliyat executed by the zatindar it was stipulated that he should be 
considered responsible for reserving thomo lunds for the cominunal purposes . It 
is not neceseary for me to go into the details of the diffurent purposes for 
which these lands had been set apart, but they were generally uſ this naturo 
grazing ground , cremation ground and reserve tanka - tho importance and 
necessity of which are felt and admitted by all . la nuoving this amendmont I 
should mention here, first of all, Sir , that it is not my intention to say that 
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those land , which have been entered in the kabutiyat should be excluded , 
or that any portion of them be etcluded . Of course there was a contract. 
, betwoen Government and the zamındars in respect of those lands, and 
thut contract was put down in writing, in the kabuliyat. Tia zamivdar was 
responsible , and under certuin cifcumstances the Collector could take action 
to prevent any infraction of the terms of the kabuliyat. After the revenue 
settlement, Sir , came the revision settlement, the object of which I do not un 
derstand, Imust confess . Whether they were made to correct the records having 
teforence to these changes which property had undergone betweon the date 
of the last record and the date when this revenue settlement record 
was prepared , or ite was to correct certain entries which were erroneous 
either due to clerical mistakes or otherwise , or whether it was for both . I do 
pot kuow exactly , but I suppose 

for the purpo808 uf 

my argument, I should say 
that they cover both . Now , then , during this revision settlement, Sir , some of 
the lands over and above - that is the point to which I should draw the attentinn 
of Hon blo Monbers and of Your Honour - over and above what had been 
entered in the kabuliyut as public grounds, if I may be pardoped for using such 
an expression , over and above these certain other lands were entered . The 
question is whether that would really tone within the province of the rovision 
Hottloment work . Revision settlement work , to me, ought to mean a revision 
of work which wus necessary on account of changes in rights in property 
betweon the last record made during the revenue settlement and the date of the 
subsequent record made in the spot . Consequently , if the revision sottlement 
officer undertook to make an entry in the revision settlement records, prima facio 
it would wrw this , that at t :e time of the revenue settlement they wero not 
publio grounds, i.e. communal land , they were not used at the time of the revo 
nue settlement for those purpuer8 but must have come into such use during the 
interval betwoon the revonue and the rovision settlement. Now thy difference 
between 1900 and 1900 was six yours .. Now , suppoxing during these six years 
there was some change, nonne lands which were not actually communal lando 
at the time of the revoliuo nettlenient were found to be used for the purposes 
of the community at the timne of the revision settlement. The question would 
naturully suggest itself, was the use of sroh a character ar to be recogained as 
an easemont, understandmg by that term all that overy lawyer understandk ? 
There was an interval of six years , and even if we suppose that from 
the day that the revenuo settlement officer left the village and the 
day when the revision settlement officer visited the village again this 
land was used for this public purpose , will that make it an oasement ? It 
may be that it had been used for communal purpose only, for three weeks 
only for throu monthà , before the time when it was recorded by the revision 
settlement officer, Who were the per80118 .who recorded all this ? Amins . 
I particularly refer to the Hou blo Member who will be on the Bench of the 
High Court a fow days hunce , and ask him whether the determination of 
questions of oasement can be left to aning on Rs. 10 or Rs 12 , and whether the 
flon ble Monbrr will carry thoso ideas to the High Court Bench ! Then these 
aro the people who are entrusted with this work , and what is the rosult ? I hare 
actually a specific came where a chaukidar on his nightly visits used to sit down 
uuder a tree occasionally , and the amin went and said , “ This is sarba 
sadharun land in public possession , - because the chaukidar used to sit there 
every night ; where he finds ofie morning some cuttle going into a tank for the 
purpose of drinking water --- the cattle might have been there by truspassing 
the amin goes und snya, well , the cattle got water here , so it is sarbasudharan , 
used for cattle drinking . Wkat has been the result, Sir ? The result is , I got 
a telegram yesterday that in one case the Secretary of the Orissa Association 
had to go into Court , and the Court set aside this record , but look at the 

And I may tell you , Sir , that before I left for this place that was 
ouly on the 18th - 1 daw actually notices of three thousand men of the 
district of Puri --printod nosices in the hands of the pleader , to be seut to 
the Collector for civil suits in respect of sorbasadharan entry ; that is in one 
distriot. And really this is revolution ; pardon me, Sir , this is really , actually , 
making over the right of inquiry into rights of a most complicated nature 
to amine on Rs . 10 and Rs. 15. I bog to inquire whether an amin ander 
stands what an oasemont in . He understands very 

He understands very well what it is to 
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He down at ease , to muke an easy 

hire 

of it, but whether he under 
wanda what casament means, that it is not a tangible thing - Engelpant is 

Wing which one cannot handle ; it is not like property ; it is uot like notable ; 
it is not part of a property . It is only the right to wm s.property , which • 
might be with another porson in a qurtain way . 

Unless the properly 
be in another person , there cannot be pasoment. I am willing to pay one 
thounand rupees if anyone will produce an amin before me who will tell 
ne that the idoa of Basement means that the property must bo in saothor 
person , 

that you might have an easement Orvor it . Woll , Sir , what will 
be the social result of this ? l ho social result will be that the kamindar 
will not allow any land to be ured by the community . He would koop a 
tight hand and would say , Here are my rights to be invaded in a wost 
arbitrary manner , and I shall not allow you ton ure anything . And that 
certainly would not tend to & happy state of things. And then , Sir , aro 
we to legislatu hero on speculative lines , leaving the poople to doterunino 
the right law in the civil courts : Legislation , whioli depends upon remedial 
effects to be produced hereafter by civil court decisions , does not doserve the 
name of legislation . The penple buvo a right to say thu : wewant the logis . 
lature to think over the muiter word to pass the law so that vo might be 
saved the ruinous costs of litigation ; but when thu lexinlaturo ways, 
nued not stop to enquire what the resul of this will b : upou thu pouple , to what 
length this will prolong litigation, we will pass tho Act --we have no time to 
look into thone things. There is the int of April wining , and we must 
pass this Therefore, I say, what is thie result ? Now 

thera 
three thousand inen going to the civil court in one district ; Another tulegrau 
I received yesterday said ( this was from Cuttack ), My clients have vivon 
notice to State Secretary for making such nuits . Now what is all this ? 
Are we going to be ruined by litigation ? It is said, 81r , very ofton , that it in 
this pernicious class of pleaders who multiply litigatiou . Well, amins do nove 
wake any bargain with ploaders. 

" Then , Sir , I find this was one of the sections or clausos with reference to 
which I said that the Hon ble Mr. McPherson has been runoucking ull putto 
of India and putting on the back of the poor Urisa whatupor ho tinds, anything 
likely to give a bond to his back - tomething opprusive , give him a bad 
character, tell thom you are a very turbulent people you must have the worst 
laws, it is difficult to manage you ; Hongal can be managed ; Biliar oun bo 
managed ; but you people cannot bo nienagod , and so you must souve lawn from 
all parts of tho world . It is only unlucky he has not imported anything 
from the Andamano ; lue brings things only from Malrun ? What down 
the Madras Acl nay ? He does not look into the sirpumstances in which . 
an Act of this nature was justiñable in Madras ; ho reminds me of mo.ne of my 
countrymen who imitate certain things bocaune thoy uro English , without 
kuowing that they uro not at all suited w the conditions of this country . You 
often find some of my countrymen cutting the tails of their hornen biscuumo 
Englishmen in India do it ; they forget that there ure no flies or mowjuitoes in 
England . The poor animal wants his tail here to drive away minquitous. 

" In Madrds , Sir , when the settloment was made Governmenthad put aside 
some land as common land , and therefore when the Act was panned Govorn . 
ment had every right, perfect right to say , Well , no adossment was made on 
these lands, they were exempted from the amusement of revenue, they were 
our lands , and you , zamindari, have no riglit to these lands, and counoquently 
they must be set apart now for coumunal purposes . But here , what in the 
state of things io Orissa ? . You hado assoned every bit of land and you buve 
included them in your kabuliyat, only exempting such portion an is particularly 
mentioned in the kabuliyat, and now you say you have a right to determine 
Oommunal land . I do strongly object to Governmoot maying what is communal 
and what is not commupal. Governmont is perfectly justified, would be 
perfectly justified , jo making a contract with thé zamindar, asking the zamia . 
dar for soch land , and if the zaminian were asked , I am sure , io A .; per cont. 
of the casou they would say , “ Very good , have this piece of land which bus 
boon nood for communal purposes. But that is one way of doing things , 
and there is the other way of asuming Government havo a right to it . 
If you want for the community , the best thing woald be for somebody , not an 
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aming to go and inquire which land khould be set aside and for what purpose ? 
What do the villagers say P. Tbo, villagors have been using it. Your right in 
based on the present use of the land . 

. There has been no quarrel , no dispute 
about the land , and the people are living in a bappy state of thinga. Is it not 
deviruble , Sir, that a partiçular inquiry aliould be made on the spot and soms 
thing recorded which would cause no disturbance of the peace hereafter . 


“ The Madras Act suys this : 

Thrushing doors, cattle stands, fillage sites and other lande situated in any estat.I 
am reading section 20 of the Madras Estates Land Act which are set apart for the common 
use of the villagers , shall not be assigned or used for any other parpose without the writton 
order of the Distriot Ollootor subjoot to it (P) which are assigned , which en st apart for 
common purposes. 

It may be desirable - I am reading from a sposab by the Hon blo Mr. Forbes when this 
Act was introduord - that I should expluin in a few words what is the position of Govern 
ment with reference to it . The position that the Government take in this matter is that 
the village rommunal lands whioh were in existence at the time of the pormanent settlement 
were not included in the permanent settlement ad being lando exempt from land rovedue at 
the timo. 


“ Well, there lies the difference , and it is an essential difference that makes 
all the difference betwuen the two CA 08 . Then , Sir , sarbasadharan ; what loos 
that mean ? That nouns universal common . Now we cannot have anything 
like that ; it must be a right which must be ascertained at the time. Sarbas . 
sadhuran in a village -- in a village, Sir , we have all sorts of oaste.n , and there are 
thò forbidden castes .. The Brahmins have some tunks. Well, the Brahmins 
and Kuyoaths and done other people are allowed to bathe and drink water, 
the saine is true of a well. Yon describe it a sarbusudharan , and the next day 
a mehtur hays I have a right to go there; serbasadhuran will not exclude hivi. 
Well , Sir , these are sumo of the instances Then , what is said when a man 
und this surbasaidharan land for some other purpose . The Hon ble Mr. 
McPherson , in speaking of waste lands the other day said , Some eleven years 
afterwards the zamindar wakes up one morning when the raiyat has been on 
the land for some years and suys, “ Woll you must go ; you are a tre passer." 
We!), that is said of ihe soinnolent zamindar, but what of the Collecter ? The 
Collector does not alrep ; he is vigilant ; he has agencies all throughout ; -- but it 
is said if at any time within 30 yours- lie sleeps for 30 years - a man usos 
the land , the sarbasadharan land for some other purpose , at the end of 10 years 
the Collector risēs ; he wakes up to see what an abuse has been made of the 
comnion land . 

· Now we are asked that we should rely on Collectors who should sleep 
and find out the state of things after 30 yeurs . Should they renlly be 
entrusted with this work ? Surely they should never be entrusted with worko 
of this bature . This is one argument. There is another side of it, too . 
Clause 10 :1 A reads : 

When , in the carbasadhuran portion of a record -of- rigbus , prepared and finally 
published under Chapter X , or under any other law for the time being in foros , an entry 
has boon made that any land has beeu set apart for the common use of the community , or 
for the exercise of cortain rights by the community , such land shall not, without the writton 
order of the Colloctor of the distriot, be assigned or used for any purpose which interferon 
with the purpose for which it was not apart. 


“ A conmon man must evict within six months. The common man is 
generally a bañiaftidar, and the Hon ble Mr. McPherson has told us what his 
position is Perlaps his annual income is Rs. 28-8 , but he still enjoys the 
l ospectability of a samindar, though he might come to Caloutta and work 
18 i coolio bere. This man has got somo land , and this land is taken away 
by the Collector for publio purposes . The Legislature is very kind when it 
allows 30 years to the Collector, and only six months to this poor min . 1 
should be the last person to say that that reservation of communal rights 
should not be made, and these are rooommended by all classes of people, 
But about these communal rightshinwe must inquire what right hand boon 
enjoyed . Suppose there is a piece of land which has nover boon withered 
for communal purpones . A man has his owa bonus on it and he lives 
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there for 30 years , dad at the aud of Whijet poriod the Collector wyooyou must 
give up the lund . But how cap bo remove from there within ax munthu ? 
Suppose a land is set apart for certain purpelles. Afterwarde it is cuund that 
there was a tanly there which was filled up . The samirdar anya let us dig 
another tank hero which we will use afterwards for some purposes . All are 
agreed to that. arbody makes any complaint. But, ovon bore the Collector 
has got the power to interfere . I do not ay that is no instanous Goverament 
interference should not be introducoil . But I do way that in a tuntuur 
like this , first of all & attempt should be made to inquiru into the truo utapo 
of things. 

“ We mus romember , Sir , that this Counoil is on the ovo of it lila . The 
Hon ble Mr. Molhorson has told us that this Bill is the parting gift of Bengal to 
Orinsa . But what is he going to make a purting gift of ? A number of law suite ? 
Will this Government undertake to pay all the costs of litigation in the now 
province ? You legislate here without inquiring into the status of things whicle 
you have broug.at about during the rovenue wottlpinent operations. You may 
the system must be introduced in Orimats, boou use it exists in Bungal and in 
Madras . I am in a position w wy that three thousand mou un going to 
sue ofw the u - tjoes (printed dotigos) , and I am suro that by this time 
they are in thoshands of the Collootor of Puri. Think of the idea of thousand . 
of vuou going into litigation . The Hou ble Mr. Maddox hm , non puvugh of 
Uriya lite . I may nºt be a friend of thg Uriyas, but no claims to vo low , in 
it right, is it at all desirablo , is it in the interest of society , in it in the interest 
of the good nowe of this Council that this measuro should bo puwed ut 
ouce ? Why not leave this tu the uthor Council . Are wo on the eve of u 
rovolution that a legislation of this kind obould be passed at voce 


The Hon ble .UR . NORMAN MCLEOD goiu : 

“ May I rise to a point of order , şir ? The Hon blo Mombor is bringing 
in irrelevant matters into his discussion . " 


Tho PRESIDENT said : 

" NU ; the Hon ble lleiuber is quite in order and may pro cued ." 


The Hon ble Me. Das suid ; 

“ For these reas ıns, Bir , 1 submit that this chapter should be omitted 
from the Bill. " 

Chapter YA . - I beg to move that this chapter be omittel. 


The Hon ble Babu HKISHIKEHU LAHA Naid : -- 

" " I rise to support the amondinont moved by my Ilon ble friend , Mr. Dau . 

“. The whole of this chapter proovads on the masumption of the anthouttoity 
of the surbasau harun portion of the record -of- rights , where the comiuunal 
lands have been enterud . But the falla y of this sumption has boon 
exposed by tho Orissa Association .(nce pago 283 of the Collection of Opinion ) 
and reforrow to by Babu Raj Kimnoro inasily blanagor, Jaggarnath l omple , 
Puri , in his letter dated the 13th Jangary , 1912. But if this chapwr is to 
be retained at all , its provisions should be made in oonsonanou with the land . 
lord s kabuliyat with a view to savertain the communal lands whiol tho 
landlords by their agreements with Gotornmout wave bound theinsel viis ta 
maintain as such in the village , instead of to the serbasadharon portion of 
record -of rights where entries about communal laods have bewu wade by 
mistake or neglect of offiours of the Settlement Department. To ompel a 
landlord to set apart 4 certain land se communal land on the basis of the 
errodrous entry in the record - of -rights and then to promocute him ander 
clause 249 of the Bill would really bo uofair and unjust It is not dyniad 
that provisions should be made for bbo convervuion of communal handm . 
They are necondary for the preverration of health and outtle, but thone 
provisions should not be based upou erroneous record , and anse should be 
taken that in the solicitudo for the conservation of thema lando pooplom privato 
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landó are not taken on the pretext of theit being communal. No doubt, by 
claase 10.3Đ the Collector is empowered to set aside & wrong entry in the 
sorbavadharda purtion of the record - f-rights, but at the outset the land . 
lord iq at a dinadvantage and , as experience has shown , it is difficult for him 
to set aside an entry once wrongly made. « l he provisions of the Penal Code 
end of the Code of Criminal Procedure, are comprehensive enough to cover 
any encroachment 

on communal rights . Hence Chapter XA is not at all 
necessary, and the effect of the clauses comprised therein would be to pat the 
landlordo und the tenant at ļoggerheads, and thus there would be an incite 
ment to the tenants to take 118 much land us they can from the landlord on 
a slight pretext. And their wombination would be effective so far sy evidence 
is concerned in a Coutt of Justice as against the landlurd s own lands. This 
chapter in the long run would borinjurious to the interests of the landlord." 


T he Hon ble Mr. CUMMING srid : 


“ Sir, the Hon ble Mover of the amendnænt wag speaking on amendment 
No. 214 that Chapter XA regarding comniunal rights should be omitted ; but 
the first portion of his speech ao directed to the amendment No. 114 which 
referred to the agreenient made by landlords at the time of the Revenue 
Settlement He, however, agreed that comwunal rights in Orings should be 
preserved , and I am glad to see that the Hon ble Member who spoke next also 
was of the same opinion . These views they have also given in their Minutes 
of Dissent. The Hon ble Mr. Das was quite correct in stating what was 
intended by the oxpression conimunal rights . It is intended to refer to 
grazing grounds, tanks for drinking purposes , cemeteries , burning grounds and 
other woste lands on which the community can and does exercire some common 
right. In explaining this to the Council, I think the Hon ble Momber did not 
sufficiently explain the arrangonients under whioli these entries have been made. 
At the time of the original Revenue Settlement they were niade by the consent 
of the, lundlord , and the entries that were subsequently made it the time of 
the Revisional Sottlement were made under the authority of an amending 
section of the Bengal Tenancy Act. Mr. Taylor, whose sottlement work is so 
Well known in Orissu , hus stated that there were very many lands which were 
omitted at the time of the original Revenue Settlement, and regarding which 
there was no doubt. As to the propriety of choir entry .. 

“ Now , Sir , uomo ronson should bo adduced why Government should 
interfero in this matter at all . It was found in one case in Orissa that a 
grazing ground had been consecrated by a holy man , and that a curso had been 
amounced against all opcroachets This apparently wus effective, because it 
was found thai the present reserved area was practically the same as the 
original ground . But an arrangemeut of this kind cannot be made as the 
general arrangement for the whole of Orinda. What is everybody s business 
is nobody s business . It may be urged that the private parties interested should 
take yotion in a matter of this kind . But to this there is an objection . If the 
zamindar is receiving rent for the land upon which an encroachment has been 
made, it is not his interest to interfere. Or, aguin , in the case of raiyats it is 
perhaps too much to expect such a general exercise of public spirit on their 
part in matters in which they are not individually concerned . The present 
Commissioner of Orissa has advised Government that it is generally agreed 
that measures should be taken to proserve communal lands and that Govern 
ment should take the initiative. It has been shown that is a great many camos 
action has been taken with no result at all. I hicre is no proceduro . Noticos 
are issued , and after months of notices and counter-notices the Collector finds 
bimself in the same position in which he started . For all these reasons, Sir , 
this chaptor has been inserted in the Bill as it at present stando. 

“ If the Hon ble Members ,who have spoken would admit the propriety 
of preserving these rights, they are quite correct in saying that suficient 
safeguards should be provided * -gainst abuse . I submit, Sir, that safeguardo 
have been and are being provided . I have already mentimed that at the time 
of the original nottlement the entries were mado with the convent of the land . 
lorde. I remember making such entries mysell , and I can assure the Hon blo 
Members that there was no case of interference or encroachment on any 
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zamindar s rights . The prders of Mr. Maddox , the theu Settlewone utioer. 
were quite clear on the point . As regards the later proceedings, namely, thooo 
of the Revisional Settluivent, as I have no explained , the entries were justitied , 
because it was loyal to make in the record-of-rights an entry conourning auy 
right of way or other usqnient attaching , to the land . There is , therefore , 
no doubt ax to the legality of those entries. As a matter of fact , it was 
found at the tiine of the Revision Settlomone that now entrivs had urdinarily 
been made in consultation with , and with the approval.cf, landlords. Many 
of them had given their signaturen, and those who woro noe willing to give 
their signatures had given their tacit approval . Indood , a good deal of trouble 
has been taken to insure accuracy in this respect. No one of course will 
claim that absolute accuracy can bu obtuinol,when one is wealing withi # 
large number of entries . As for the assertion that entries regarding colle 
munal lands are the work of the amins, the procedure is thong entrion bavo 
beon inserted by resi oynible gazetted officere . Besides , it must be rowombered 
that objections could be tukon and suits instituted against such entrion. And 
now , in addition to that, undet a new clause 103 D , which was inserted in the 
Select Conimittre , "pportuoity is given to the Collector of the diqtrict to correct 
any incorrect entring which may isa brúught to his notice or 1.0) wtrikr out any 
entry regarding lands which myy no longer bags used for ene common good 
of the community . 

" It is also not the came in Heaction PD $ A that the lands are boing trunk 
ferred to the Collector. The proprietary right will remains with the zumin 
dars . What section 103 A really means in this : That when sucli on : rios havo 
been made , auch lanix shall not , without the written vrilor of the Collector, 
be assignid or used for any purpose which interforen with the purpose for which , 
it was met apart. The chapier then goes on to say thai, if the luids love been 
occupied by any trespasser and thar if the matter is brought to the notice of 
the Collector, he way innue a notice , and that after the isrue of this notion 
tho Collector may tako action and way ban ve the tramponsweer evicted . Ample 
provision hus boon mude for appoul both against the action of the subhrdi 
nato : ot the Collector and against iht orders of the Collector himself . Buch , 
then , 

are the provision8, and I do not think thut il enn be waist that those orr 
on the side of harshness. It was stated by the llo ! ble Member who 
spoko fira : that trinig ponal provisions have been brought in from other 
provinces. I would remind the Hon ble Momber thut the proscie Muuuger 
of the Jagannath Temple at l uri has stuted that any inousure to preservo 
communal land cannot be too drastic . I consider , Sir , that the provisionin it 
this chapter ure quite balutary , and that they aru not exceenivuly harak 
I would therefore call upon the Council tv roject tht amondnione. " 


The Hou ble MR. MADDOX said : 

· The Hon ble Mr. Das has in his speech appealed to me. I only wish I 
could follow his arguments more clearly . I did not father whether lid wintind 
un to let the somnolent Uriya zumindar still slorp wr wbother, it wo did 

WO , 
he would send the pernicious pleader to the Andamane . The Hon blo Member 
has doubts about the correction of entries made by the amin on ko. 10 . 
I would point out that these entries were attested by responsible gazetted 
officers . He also objects to new easements being entered . I would point out 
to him that section 102 of the Bengal Tenancy Act under which the previous 
rtovido were made is quito different from section 102 ar rotined by the 
Apiending Act of 1907 under which the rotision rucord was idade . l here is a 
great difference between thuim , as an examination of cluume 105 of the present 
Bill will show . The Council is asked to securo this record now which is to the 
benefit of the Brahmin ., the Karaos, and the Pans, as well as the zumindanı 
alon ." 


The Hon ble MB. Das said : 

“ Sir, the Hon ble Mr. Maddox says that I did not speak intelligently 
onough , or rather I was not intelligible enough to nim . This is the misfortune 
we Indian members suffer from talking in a foreign tongue. All that I can 
may is that I have done my best always w wako myself understood . The 
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question is not who supervises tbewe entries. An I to understand that a 
responsible officer actually goes to the spot and sees , day after day . for 
which purpose a particular land is used and , on firsthand information 
thur gathereil , defines the kind of easement which the public have 
Acquired in it , or am I.to un lerstand that the amih reports a piece of land 
to be sa , busndhuran and it is then recorded as such ? The fact is that sarba . 
sadlhar un record is made without defining the kind of easement. Sarba 
mudharan means that the property belongs to the public, and that very 
fact will create great confusion ; for , as the Hon ble Mr. Cumming has 
Baid , whint is overybody s property is nobody s property . Therefore , I say 
wható everybody claims to be his right is really nobody s right at all. One 
man rays that he will graze his cattle here ; another says that he will use it as a 
park , because it is rarbusadharan We must really define the word , or it will 
lead to cinfusion . Everything will depend on the interprrtation of the word 
piven by the responsible officer in charge of the work . Something is consi 
dered an garbanudhuran, sy in a portion of x zumindari. Surely one zamindar s 
consent is not enough . Suppose there are frur co -sharers in the zamindari . 
One of them , to spite the others, odoclares that a portion belonging to 
another co -whuror is sorbasadhuran . Will that be tuken an such ? I mention 
Ulld as something that might happen , and this will lead to confusion 
and disputes. I have ever I said untives to Collector ready to be delivered 
and printed with envelopes addressed by three thousand oven . Am I to 
understand when these three thousand men are rushing to the ruimous expense 
of litigation without any grievanca at all, and is not a change of that 
unture entitled to the consideration of the Council ? Yesterday , I received 
a telegrum from a man in which he says, I have got removed and altered 
by the civil court , and I have given notice with regard to other entries . 
I have , Sir , given a typical instance : 

Typical instance : A chaukidar sits under the tree ut 
night, sometimes in his mightly rounds, and the amın comes and 

comra and says this is 
sarbasadharan. These.people have no idra. The question is that you entrust 
this duty to those clangt s of people . I should only repeat that when you are 
marking what is com 

comuniunal lands are should be taken not to have this done 
hy the aning. I have not the slighteßt objoction to a man being put in jail 
for six months for trespass on communal land and I should be the last man to 
nympathise with him ; but it would not be fair nur wise to record as much lands 
which are not really communal. On these grounds, I think that this amend . 
munt sluould be accepted ." 

Thu motion wus thon put and lost . 
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210 , The Hon ble Mr. M. S. Das moved that the following be 
substitute for clause 103A , namely : 
“ 103 A. When in the sarba sadhuran . portion of a record -of-rights of 

a village , prepared and finally pub . 
kncroachmunt animunal lished under Chapter XI, or under any 

other law for the time being in force 
ally entry las boon made setting a part land with the consent of 
the proprietor for the common am cof the oommunity or for the 
exercise of certain defined rights by the community or land 
which the proprietor has in the course of a sottiement of land 
revenue ongaged by tne terns of the kabaligat executed by him 
to preserve 118 grazing grounds, cremution grounds and reserved 
tanks, such land shall be placed under the control of a panchayat 
appointed by the Collector for the purposes of this chapter, and 
it shall be the du : y of such panchayat to see that the said land 
is not used for any purpuse which interferes with the purpose for 

which it was not apurt." 
He said : 

" I do not intend to go over the same grounds again . All that I wish to 
misy is what the loyal Commission on Decentraliætion stated in their report. 
I find that the Royal Com :Nission on Decentralization recommended that tbe 
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we have no such men of public spirit here , as the llou ble ve , dlavitux aud the 
• Hon ble Mr. McPherson day . That may be true . In the absence ofkuch spirit 
or interest , I think it should be the duty of Government : o encourage and 
stinulate the developolert of the spirit by giving them a ohancu . Thore 
is very little to be done in connection with this . Paychavaid huvo got great 
powers, and it is in timecontemplation of Government to give the: an much more 
powers and u much more responsible position . In every village , i wu popesme, the 
Hon ble Mr. McPherson and the Hon ble Mm Maidos imve come acrobr, these 
is a hut callod bhayabuighar. It belong * 10 everybody . Everybody menta 
there in the evening , and that in a sort of the villago ulub But what the 
amin generally does when he comes : bow would read it no eurbosadharan . 
Bur it is jually a small hut built by the zanindar or some respectable person of 
the village , and all enjoy the privile.ge of meeting there in the evening . You 
cannot cail Thist communal. Au rendin the miringement of the right when 
can be the best judget ? I siniponge the panchilynt or the people who lives in the 
village . The appointment of thic * panchayat hould be left in the hands of 
the Collector A : anu rati , if they are likely to neglect their dury . I mun muro 
they will not sleep . for 30 years during which are best six Collectors will loveyor 
conie and gone ! In a much shortor time they would find out that there in un 
infringement uf the right of the people The dilliculty is that counpotent people 
c annot be found to undertako tliis luty , but the fuct ular in that iho people ico 
not understund whut rights they have . Directly the panchayat in appointed 
the matter, would he dincunuod in the villayo and people will understand much 
righte . Everybody will undorstund , I have got a right to thono lunda. 
have a right to tako water from that place , and no on , and thin will develop 
the right idea of rubemont of a community over lands and other placing 
At present they say : I love been grazing entile use this land bienune 
simply the zeminar permits it . But when this pornchuyut Mynteih in 
introduced he will understand that he has got u right to 

Now 
it has been wilmitted , I suppose , by the reports und lutions which the mutiles 
ment officers have placed before the Council that with thu rovisional weiltla 
mont the raiyat lius understood his righin . So il 

you 
to the Collector, let not the initiutivo be left to the Collector, bocauno tho 
Collector will not be at the place for 30 years but the panchayals will. 

For this 
reason the initiative should be left in the hands of tho paneluyul, and nobody 
would be better able to judge of these matters than the punctayut. I 

inay 
roud another extract (paru yaph 20 , page 660 of the Decentralization.Con.min . 
sivui s roport ) : It is most desirable 

to constitute and develop village 
panchayats for the ailhinistration of cortain Asyal utisirs within thó villagos 
This mystem musi, however, be gradually and continuously worked . Tingbuda 
man of the village, where one in recogniworl, wbould bird-ojicho chuirminn of 
the panchayat, other members should be obtained by a system of inforou 
election by the villagers . So it iu really the idea of Gurorumunt, I 

suppone , 
to develop a spirit of local self-governnient and not only that, but w dovolop 
& sense of responsibility in the people , and this in certauly a thing which 
any civilized Covernment should be proud of. 

I thinks for thono reasons , 
that the rights of the people should be entrusted to meme people in the villago 
who would be the best person in whose huods the rights may be sately loft. ” 
The Hon ble MR. CUMMING Haid : 

“ Sir , I opporo this amendmept. I have already explained the general 
position , and the reason why certain powers are entrusted to tho Collector. It 
is not a fact that the proprietary right is taken away from the zumındgru , 
With regard to these coininumal lands , the proprietary rights of the zamindark 
still remain . The lands are simply regarded as subject w cortain rights of 
uus on the part of the community . I do not think that the zumindary of 
Orissa would be grateful to the , Hon ble Mom bor if this win -niment were 
carried,whereby the control of such lands, the proprietary right of which belongo 
to individual zamindars , would bu placed in the hands of the panchayat. 
Undoubtedly the panchayat, as representing the local interests and righein of 
the community , can and should takes proper cure jegarding the conservation 
of such lands ; and I am sure that a Collector would welcoidu any reprort made 
by a panchayat on which satisfactory action would be taken . Va bulist of the 
zawindars , I tuink the Governinont should oppuse this amendmunt.” 


.. 
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far as 


The Hon ble Mx. Das said : 

" Sir , I am sorry I could not follow the Hon ble Mr. Cumming, but so 
I understand he thinks this would be taking away the rights of the zamindars . 
I do not know if there is anything like that in this proposal. I do not make 
any further remarks than this that the right which belongs to the publio , what. 
ever be the nature of that easement, should be left , and entrusted to the 
panchayat , and what is entrusted to the panchayat would be nothing more or 
nothing less than what the Collectorshould be entrusted with under this clause . 

do not mean to say that the , zamindars should be deprived of the proprietary 
riglits . However , if there is any defect in the wording of my amendment, I 
ani quite willing to leave it in the hands of the Hon ble Member in charge to 
correct it. I think the amendment ought to have been accepted . 

The motion was then put and lust. 
The following notions were , by leave of the President vithdrawa : 
.:16 . If motion No. 213 be not carriod , the Hon ble Babu Hrishikesh 

Laha to move that the following proviso be added at the end 

of clause 103 A., namely : 
l rovided that the land mentioned as sarbasadharan land in an entry 

of the record -of -rights tally with those mentioned in the land 
lord s kabuliyat executed in favour of Government in regard to 
the preservation of communal rights , and that in no case shull any 
entry in the record - of - rights override any condition mentioned 
in the kabuliyat." 


1 


Clause 103 B. 


217. If motion No. 214 be not carried the Hon ble Mr. M. S. Day to 

move that, the following be substituted for the first paragraph of 

clause 103,B ., uamely 
“ If, on the complaint of any member , made with the consent of the 

majority of the members of such Panchayat, it is proved to 
the satisfaction of thy Collector that any person occupies 
any land referred to in section 10 % A , for 

any purpose which 
interferes with the purpose for which such land was set 

apart , ......." 
218. The Hon ble Nr. M. S Das moved that the following be added as 
an explanation to clause 103 B , namely : 

Explanation . The planting of trees and the growth of fodder op land 

reserved for grazing shall not be dermed to be interference with 
the purpose for which such land was set a part .” 


. 


He said : - 

“ Sir , ny hunible labours during the last two dayo discussion have convinc 
od me that I nave been trying to strike blood out of a piece of genuine granite 
from tho rocks of Scotland . I would simply ask the Hon ble Member in 
charge whether he is prepared to accept my amenduent." 


Thu Hon ble MR. CUMMING said : 

“ Sir , in this matter the Government is prepared to accept this amendment 
but with the omission of the following words and the growth of fodder. 
The amendment would then read as follows: 
" Explanation.- The planting of trees on land reserved for grazing sbal} 

not be deemed to be interference with the purpose for which such 

land was set apart. 
If the Hon ble Member is prepared to accept it in this form the Govers 
mant in aqually pranerud to do 


*** 


The Hon ble Mr. Dus said : 

Very well , I accept this . 
The motion was put in the altered form and Agroed to . 
The following motion was, by leave of the President, withdrawn : 


Clause 103 F. 
219. The Hon ble Rai Shen Shankur Bahay Bahndor to nuove that the 
words " three 

AHTA bo substituted for the words " ajo 
months " in line is of clause 10:31 . 
220. The Hon ble Mr M. S. Das moved timt the words “ one yoar " bo 
substituted for the words Mix month 

thu ” in line is of claube 103 F. 
He said : 

“ Sir , I would ask the Hon ble Nombor wherber, referring to the 
circunistances of the case", would it not be reasouble to give you year s timo los 
a mun instead of six months, and I hope thio Hon ble Momber will scoopt iny 
amendment. " 
The Hon RLA DIR ( UMMING Quid : 
" Sir, I oppose this wondinent. I noe ... , 

vv Calulu the form 
from six months to one year . 


The Hos ul MR . Dan said : 

“ I will then withdraw it ." 
The motion was , then by lenge of the l’resident, withdrawn . 
The following protions were, by luuve of the President, withdrawn : -- 


221 . 


Clauod 104. 
If motions Nos 191 und 194 he lurrioti, the Ilon ble. Rui Shoo 

Shankar Sabay Bahadur to move other the words District 
Judur ” he substituted for the word " Collector " in line 4 of : 
clause 104 ( 9) (C ) 

Claube 107. 
222. The Hon ble Mr. M. 5. Did to move that the wordes " bajiuflid ar 

tenure -holder, bringinveftinar rhiyat," " be hubstituted for tho word 
“ bajiandidar " in line 2 of cluune 105 (6 ), 


Cluse 109 . 


223. The Hon ble Mr. M. S. Das moved that the words " but the previous 
entry shall be admissiblo no evidence of the facta existing at the ti con much 
entry was made " in lines 1 to 6 of :hu provi40) too chnuno 109 ( 3) bo omittoi . 
He said : 

“ Sir , I think the previous entry would be evidence of the facts oxisting at 
the time. The idea was that each ontry must be evidence till it was ruplaoud 
by another ." 
The HON BLE MR. KERR said : 

« Sir, the Government cannot accept thin amendinont." 


The Hox BLE DR . Das said : 

“ I will then withdraw it ." 
I he motion was then , by leave of the President, withdrawn . 

The following motion , of which coveral Members had given notioup was 
taken into consideration . Iu the ordinary course , the motion would have 
been moved by the Hon ble Sir Bijay Chand Mahtub, Maharajadhiraja 
Bahadur of Burdwan , since his nuwe stod first in the List of Businon ; but 
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at hin requext the l resident allowed tin Hon ble Mr. Das to move it, and he 
moved it accordingly : 

Chapter X11. 
224. The Hon ble Sir Bijuy Chand Mahtab , Maharajadhiraja Bahadur 

of Burdwan , 10 nove that Chapter XII be omitted . 
225. The Hon ble Babu Hrishikeshi Lahu to nove that Chapter XII 

be omitted . 
226 , The Hon ble Rai Sheo Shankar Sahay Bahadur to move that 

Chapter XII be onstted . 
227. The Hon blu Mealvi Saiyid Muhammad Fakhr-ud -din to move 

that Chapter XII be omitted . 
228. The Hon blo Raja Rajendra Narayan Bhanja Deo to move that 

Chapter XII be omitted . 
229. The Hon ble Mr. M S. Das to move that Chapter XII be omitted . 
The Hon ułe Mr. Das said : 

• Sir, on more than one occasion from my seat in this reformed Council 
and in the old Council, I expressed the opinion that the principal duty of a 
non - official Member of this Countil was to communicate to the Government 
the views and wishes of the people to Government , and to interpret the views 
of Government to the p :ople . This is by no menus an insignificant duty in a 
country whero , by reason of differoyce in crord , colour, civilization and in 
fuct everything which gore to make up a nation s life , there is a gulf between 
the rulers and the riled . 

As regards the first part of my duty , I beg to draw the attention of 
Government to the fact that out of the j non -ufficial Members who served in 
the Select Committee , four save reconimemed the deletion of this Chapter . 
Tho only Hon ble Member who has not written a note of dissent is a gentleman 
from Bilar -- the Hon ble Saiyid Zahir ud din . I beg periniusion of the 
llon ble Mr. McPherson to borrow his felicitous lunguage in referring to this 
gentleman : It is difficult to understund what was the cause of the lively 
interest in the Bill taken hy him . If I may be allowed to use a homely phrare, 
the oflicia ) Memberk , numbering sepen , all of whom except one were connected 
with the settlement work in ( ristal, woo old enough to take care of inomselvee. 
If veteran settlement officials, supported by the Legal Remembrancer and an 
expert especially nomiunted for the occasion , stand in need of succour froni 
a gentleman from Bihar, surely th two Orissa síembers - The one an old man 
with ono foot in the grave , and the other howover worthy (if the responsibilities 
of his seat here , the youngest member in this jouncil - ought to be pardoned 
for their gratitude for eny help which is offered to them from Bihar or Bengal 
in an unequal fight with an illustrious galaxy of officials with the Hon ble 
Mr. Mxicpherson, « pocket edition of u highlander ,as their leader . 

There was a meeting in Cuttack on the 17th instant. This was a meeting 
of raivats convened by me to know their views and wishes on Chapter XII . 
It was attended by over three thousand raiyats , como of whom had coaze füven 
villages 24 miles away. The ineeting was attended by about fivg thousand 

The unique fosture of this meeting was that about scores of raiyat: 
spoke nt that meeting . Some of them were pictures of indigence and poverty . 
They gave unanimous expression to their feelings and opinions. They do 
not want thus maintenance of records The two settlements have impoverished 
thew : while in operation . The arbitrary and incorrect records made liava 
resulted in civil suits which are still pending . Like the mosquito which sucks 
blood , and when it has its fill it injects a poison which produces irritation , 
the neitlement Amin left behind him tiie gernis of civil suits . 

" Tho raiyats in one voice said “ if the Amin copies again to our village 
we shall leve our house and learth and migrate to distant lands where we 
might have rost ." 

I know this . fact wus communicated to His Honour by 
telogram . I invited the Conmissioner and the Collector to this meeting so 
that thoy might hear what the raiyats had to say on this subject They 
did not attend the meeting . I believe this was not necessary, for they know 
that no one, except a few men whom the settlement would provide employment, 
recomniond this niaintenance of record . 


6 


. 


inen . 


THE CALCUTTA GAZETTE EXTRAORDINARY, MARCH 30 , 1912 . 


107 


The zanimlars , the mirats and the educated public do not want choupileir 
XII. So much for non -official opinion . 

Let us turn to ufficipl opinion . The District and Sersions Judge,writes: 
If the maintenance operations could be earried through by superior and 
trusted officers all would be well ; it in the low puid Amin , the ollicial who women 
into the closest contact with the people , who is the source of trouble Guing 
. froui village tu village , he assumen u inost important position in she eyes of the 
villagers , and , as general arbiter of their fåte , has to be plavuted accordingly . 
Coniplaint is made that the mins are apt to finent land disposipo by pointing 
out small divergencios from the map which would otherwigo pns unnotioud . 

We are told that the raivats muild welcome the minimenence of the land • 
rocords ; I would rather say that at the most they are quite indifferent about 
the subject. The la ndlords arg , of course , opposed to it , owing to the expenses 
and trouble it entnils . They long for a rent, and I am ruru the rest would be 
accoptable to thu raiyata . 

During the Revenue and revenue settlement operations, the Amin hun 
spend the vital parts of the popr ruivat, and die in in more need of seint for 
the healing of the wound . 

I asked the Government to lay on the table lettor No. 2151 B., inted the 
23rd November 1911, by the Commissioner of Urimou to the Buurid of Kuvenue 
and a letter writreif by the Hon ble $ 1r : MoPherson to the Board of Revenue 
on the subject of maintenance of record 

Both these letters are reforroid to in papers circulated to Hon blo denboral 
of the Council. We application WUN diwallowed . , 7 also unikoil , whether 
Government would examine officialı ilk witnesses under Bengul Liminutivo 
Councils With NOCH Act of 1866 , with a view to unl urtain their opinion on 
Chapter XII. This request was dieuliowed . 

I have reasons to believe that among the Hon ble Members ( I mean 
officiul Members ) of this Council there are gentlemen whow " vidence to the 
and the lotters referred to above , if produced, would louva ( stablished tliyi 
Chapter XII should be deleted . 

The Ironbile Bubu Jannki Nuth Bush , who was appointed by matinn 
an expert for the purposes of Bill , his recordeid nin opinion thout One 
Chapter should be deleted. When I moved that this Council whould not 
proceed yny further with this Bill my liyotion Wils opposed on the following 
grounds : 

that this Council born in it å lyrge number of Membory, official and 
non -nofticial, who are intimater nequrinted with O , inna is huvos speciul istorcato 
in Orissa 

The question of the wintenance of records was under the consideration 
of Government just before the end of the last century , and there !! Unt have , 
been a great deal of correspondence in which I have reasons to believe tho 
Hon ble Mr. Maddox took purt . 

Will the Hon ble Member- in -charge of the Bill lay before the Couil 
all letters and reports written by the Ilon ble Mr. Maddox on this subjort ? 
If my request meets with fute which 

my application for Hon ble 
Mr. Maddux s letters met, I should be justified in inferring , under the orijinury 
rules of the law of vidence , that there production of these procuments will go 
against the present decision of Government to mukotix Chaptris luw . 
justitied in prestrining that the Hon ble Membor- in -charge of the Bill and 
the Hon ble Member who was the settlement officer, are not in favour of this 
Chapter . 

The other ground on which my motion for postponement withis opposed , is 
that we have in this Council blonde Mombers who have special intorcato 
in Orissa . As far as I know , iho Hon ble Jiahurajadhiraja Bahadur of 
Burd war and the Hon ble Babu Hrislikesli Luba own onthtus in Orimhu . Both 
these Hon ble Membera desire the deletion of this chapter . 

I said at the vutset that it was iny duty to interprot to the people of 
Orissa the policy and .iews of Government Whih Chapter XII in pausnd into 
law , as I fear it is the intention of Government, the Urimma pulilic will nuturally 
remark that Government declined to postpone the conniiloration because they 
had in the present Council official and non -official Members who had special 
knowledge of and special interest in Orissa ; how in it then they have gono 

chrom Un ulo Mambar und their own trustad oficiala ? 


. 
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Will the Government le pleased to omit this Chapter from the Act, leaving 
the question of maintenance to the row Government ? The Bill has been so 
drafied that this omission will not affect the rest of the Act, except a few verbal 
alterations wbich the Council may leave to their indefatigable worthy 
Seoretary . 

Sir , the question of naintenance has been under the consideration of this 
Government for several years. Successive Lieutenant-Governors have taken 

up 
the quostion anih, owing to the complex nature of the question involved in it, did 
not bring it before the Council. olt is a serious measure , affecting the interests 
of millions. In ito presentaforin it is ovpored by the mare. The consuquences 
of a legislative measure which affects the masses, when persisted in against their 
reasonable objection ," seriourly affecie peace and order, which should be the first 
aim of Government to securo . lua inesaure like this the responsibilities of 
legislation and zdmin -tration should be combined in one Government. Divided 
responsibility, in inoquitable if not iniquitous. In the division of responsibility 
under such circumstances the responsibility of legislation becomes an utter absence 
of responsibility , when disastrous consequences result from the udministration of 
the law . In this council prepared to run the risk ? Is it necessary to do 80 ? 
Is it necessary that this Counoil , oblivious or its past history which show anxious 
deliberation of measures to allay unrönt in Bengal, should atu the close of its 
life , after the flon ble Members have beon photographed , beaqueath to a new 
Government the seed of unrest ? 

Sir , Ilis Gracious Majesty the King.Fniperor , in his anxiety to secure the 
well-bring of his subjecte ordained that Bengal, where there was unrest , should 
be separated from Bilar and Orissa , where unrest is hitherto unknown . Are 
we showing due regard to the wishox of His Majesty when we make over to 
the new Government a legislativo measure containing the gerwe 

of unrest ? 
the name of the millions of Orissa , where you have spent a great portion of 
your public lifr , I entront and beseech Your Honour to postpone the ounctment 
of Chapter XII I entreat Your Honour, in the name of those niillions of 
poor Uriya raiyatn whow Your Ilonour has seen during your long period of 
Hervico in Orissa ; I entrett Your Honour in the name of those pocr people who 
have been actually impoverished by the itching palm of the Amin , to omit this 
Chapter, and not only that , but the ‘anxiety of making over a thing of this 
nature to a Govorimont which has not yet come into existence requiros us to 
be careful beforo wo pries this into law ; in the narro of history I entreat Your 
Honour, in the naine of the anxiety which this Council spent when the unrest 
in Bengal was uppermost in its mind , to considor well whether a measure like 
th s , when the responsibility of udicinistration does not lie upon this Govern . 
meut, sliould be pusséd at this stage of the life of this Council. Anil , Sir , may 
I lantly app.al to Your Honour thut where there is poace , where there is order , 
let us not make over a thing which at least show signs of unrest hereafter . 
So that, Sir , when this Act comes in , when this chapter is introduced , should 
there be any unrest , should there be any sufferings amongst the poor masses, 
should the operation of luw increase the sufferings of the poor inassos , it might 
not be said this Act was passed during the last days of # Government which 
did not have the responsibility of administration, and consequently , they did 
it without a proper realization of their share of the responsibility . On those 
grounds, Sir , I specially appeal to Hon ble Members , whether ufficial or non 
official ; when vou have the interests of millions, let 118 stop to consider wbether 
millions of poor men whose condition , as I said , it is not possible for us to 
realize - let us consider whether this measure is necessary . Specially , I wish 
to bring to the notice of Hon blo Members Beveral schemes with regard to the 
maintenance of records have been put forward before Government ; this is one 
of the schemes. An experiment was being made in Orissa ; the result of that 
experiment is not rery satisfactory , at least it is not satisfactory to the raiyat. 
It is not the only possible scheine in order to have & inaintenance of record . 
It may be that this matter has been pending before Government for a long 
time, and cortainly before it takes shape, before it is tinally forged on the 
alivil of legislation , it ought to recoire more consideration , stíll more consider 
ation , at the hands of Government, who will be charged with the responsibi 
lity of patting the law in practice , who will be charged with the responsibility 
of the administration . 
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The Hox®BLE SIR Buar CHAND MAHAB , MAHARAJADHIRAJA RABADUR or 
BUBDWAX auid : 

“ Your Honour , I had a similar motion , but I allowed Mr. Drs to open the 
debate on the subjbot , not only bocdane lie would be best able to tell us the 
condition of Urissa , but because of his age and experienco , Of cours , I can 
well understand the position of Gorernment in this diafter, that to have no 
maintenance at all is a thing that the Government cannot probably accept, 
bat my argument against the retention of this , Chapter 1, shall may in H fow 
words and they are there : -- that no explanation has yet been given as to how , 
during the last 27 years in Bengal, the Bengal Tenancy Act has worked 
without this Chapter. We boso had not this paintenance Chapter in Bangal , 
nor io Bihar 

Of course now that we shall have it 11 Orimus , my Bihar friendo 
will have to look out, as much as ourselver , that when the Bongal Teurney 
Act is amended , we shall have this Chaptur thrust on un I do not know what 
inv learned friend , thy Hon ble Mautrı Saiyid ZXhiruddin , lian to my to 
this, probably be will give his youal nod as he used to do in the Select 
Conimittce , and that of course in iho other way . But what I intend to say 
in this connection is this :-- that individual officiab in isengal arg against this 
maintenance . Le Goveraniont of Irina , I understand , have taken up A 
position regarding this unintenance in the samo way that they took un in tho 
Calcutta improvement Trust Bill on the question of the li per cont:, 
com persation , and rogarding which my friend, the Ilon ble Mr. Bompas 
voiced wo ubly, on behalf of the Governmont. Knowing that of course 
I know what tho fute of our amondment will be . but #till would ank 
the Government to consider that, wlion in Bongal wo linV nnat had this 
maintenanco Chapter for ou lonk , whether it is right to extend it to Orienu at 
this juncture, whether or not wo could guther more opinion on this question 
of maintenance before pressing it forward . On theau goneral grouoding I 
support the notion , although I also feel I cannot lay too much stress on this 
point, une cannot very well argue that you should not have maintenance at 
all ; but at the prosent juncture , I do not be the necessity of having this 
matter pressed forwurd at the Government of India y request. I therufuro 
tbiok that the Chapter should be deleted ." 


The HON HLE RAJA RAJENDRA NAKAYAN BHANJA Dro mid : 

" Sir , I bey to support this motion . Mr. Das has very ably and strongly 
pointed out how the provisions of thix Chapter will prejudicially affect both the 
te dai tr and the landlords and how they will be harrutaipe to both . The scheme 
of periodical maintenance of rocordo was first proposod , I beliure, during the 
carrency of the last Provincial nettlement of Orinen , und 1 was dircurred by 
high oficials for a series of 

yaars . 

Most of the higt: officials woro intimately 
coupected witio the administrution vi ( rimsa , and had intimatum knowlodges of the 
peoplo opposed to its introductiou . They ulo posutod out that the cont of 
working such a schemo will buonornious, and thot neither the Govornment nur 
the people would derive any appreciable advantage, proportionate to the cost to 
be incurred . When at last the schenie came out of the legislative anvil in the 
abape of se, arate Chapter in this Bill, und.pretonied before the public, all the 
public bodies and most of the bigh officiulo orindonned it and opposed its in 
troduction . The offcial wbo is now at the head of tho administration of Oriana 
is we presume, froin the norteproduction of him letter, oppored to it . The 
paople , at a mass priceting held on the 17th , had given expression to their opinion 
strongly against this ineasure . Why thon the teoth of unanimous 
protæt this Chapter is going to be introduces , which will not nerve tbu interest 
of any party but primo harrassing to all ! In the opinion of all, this people 
Deed rest after two long protracted settlement und revikivnal sottlement 
proceedings. How these proceedings have affected both the landlords und 
the tenants , have been grapbically described in the opinion submitted by the 
different pablio bodiehund i neod but repeat thoui, 

Is this monstre introduced into Orinda so tbat it may serve as a procedent 
and a justification for its introduction in thome parts of Bengal and Bebar 
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where records-of-right have been or will be prepared ? The principle of 
following us precedent the legislative measures introduced in other parts of 
India hac been adopted in the manufucture of this Bill 

I shruld earnestly 
draw the attention of my colleagues of Bengal and Behar to this, and I hope 
tbey will take warning . 


The Hox BLE BABU HUISHIKEAH LAHA said :-- 

" I rime to wipport the amendment which has boen moved by my hon ble 
friend , Mr. Das. This amiandmedt also stards in my name. 

This Chapter which relates to the maintenance of a system of land rooordw, 
has brou inserted in the Bill 88 has been explained in the statement of Objects 
and Heasons, with a view 

la " To protect the rights of thosn who possons interests in land , 
( ) to furnish information which will form the basis of assessment of 

land rovende , 
loi to furnish infur nation when required for administrative purposes, 

( d ) to furnish up to date agricultural statistios . 
by the framing of speciul ®edition , of record -of-rights fire any area , either 
yearly or any other interval of time As provided in clause 148. The 
tondency of thin clause, therefore , is to make the settlement of Oringa perennial. 
If the object of the maintenance of a system of land records bo to maintain 
peaco , order and harmony among the landlords and tenants, as is clear from 
the provision (a ) mentioned above , then & more cumbrous and clumsy piece 
of uuchinery could not have been inrented to crush them out altogether . The 
very riverse world be the case if this system were brought into operation . 
Peuce , harmony and security of rights would have to make room for discord 
and disunion . It would prove a prolific source of hirdship, injustice and 
oppression , and consequent dissatisfuction among the people . All the evil 
passions would be stirred up, and they would be kept up by suits and pro 
coedings in the civil , ryvonue and criminal courts . The effect of the enforce . 
munt of this Chapter would be to sow the neodx of litigation bro dcast over 
the land , open a wide door to porjusy und fraud, give rise to endless otrop 
tion among the subordinate amlas and throw the agricultural population into 
# Bea of iroublo , usponse and losa . The aming and the underlings of the 
sottlemort departnıents who would be entrusted , with the measurminent of 
lando in order to adjust oor.tentious cluiids, would have a good time of it an t 
would roup a rich liarvest by fomenting dispute . Experionce has shown that 
it is not sufe to let loost auch a corrupt det of men among the peaceful , con 
tonted and poor people of Origue . They have to attend the revenue sottle 
ment at the ond of every fifty years ; and also the revisional settlement within 
that period , leaving their ordinary avocations and other duties , and at the 
mnie time to meet all expenses and undergo all sorts of trouble to eorure their 
rights. This is enough to make a peaceful people must discontentod , but to 
impone upon than the fresh burden of anrial or periodical land rocurde 
would prove simply disastrous. All the objects enumerated in the statement 
of Objects and Leasona cau be better secured by the record -of righis them - 
selves, if certain safoguards be provided for the giving of information to the 
officers employed for that purpose with regard to succession , transfer, or re 
olamation to be notod in the last record -of- righte , such note forming part of 
record . The mere ident of measuremont is an much associacou with trouble , 
Axpouso und uoxiety, that it would be extropiely harrassing to the people if the 
system of the annual mainto ance of the land records be thrust upon them . 
The evils of the paintenanos bolone would far outweigh the benefits that are 
expected to result from it 

To let loose the evils of settlement operation upon 
a pour but conteniled people , in order to secure information for the parpune 
of assessing revenue which could be gleaned fruiu existing materials , would 
not, to suy the least, be justifiable . The finality and wuthenticity of the 
record -of- rights would be taken away, though its completion has been brought 
about at an enormous expeuse. Under these circumstauces, it would be & Wine 
policy to let the people of Orissa alune, and save show from the infliction of a 
yearly or periodical land records . This Chapter , therefore, should have a quiet 
burial." 


THK VALJUTTA GAZUITE EXTRAORDINARY, XARCU 80 , 1012 


11 


The Hon ble MX. KERR midi 

" Sir, the Chapter which wenre now considering is apparently regarded 
this the most cuntentivus matter in the wbole Bill , and I ring at this stage non 
to explain the views of Government or my own views on the subject of the 
Maintenance of records generally, butuninl & in the hope that I shall be able 
to clear ap a few points , which will leaden the amount of heat and controversy 
which appear to have beeir introduced into our discussion of this question . I 
must contens frankly at the outset that I am not in a position in deel with the 
mutter with perfect freedom , becaulne nany important questions in regard # 
the maintenance of records are will under dinourrion with the Governmont of 
India , the most important being the question of tho perinals at which inainte 
Dunce , or as I should prefer to call it , preriodical rovision of the roorde, is to 
take place . But these questions, as I shall show , do not uripe in connection 
with Chapter XII of this Bill. Many years must probably elapse and muny 
experiments will have to be made, before a final decision can become to or a 
final scheme of maintenanco be adopted Noan whilo , we want a simple and 
elastic procedure which will opuble us to carry on prvoredings for them revision 
of record -of- rights with less trouble and exporno than we have hithertn had 
to incur, and womerely ask the Councit co givo on such a procedure , and not 
to ounue to uny decision on the various schemes which huve boon put forward . 
I should like , in the first place, to clear up a few minconceprioni. I hava hadi 
good deal of exporience of the so - called muintonance work myurll . , About ! 
years ago , i curried out what was probably the first “ xperiment in Bongal. 
under the guidance ofmy bon blo friend who is now the Chint scorutary , and 
was then mw Sottlement Vfficer . About five years ago , As Dirretos of Lond 
Records, I started the revision settlement of Orisha . I do not proposo tv 
give the Council any of my e : periono in connortion with Orimna , un my 
hon ble friend Mr. McPherson has had more ricont experience of the work 
then I have had , but I have taken part in nostrof the discussions which 
have been held on this subject, and nexperience lange boon that those 
discussions and the work of muntomnce have always been renderoi amiccon 
sarily difficult and controversial, by the fact that many of the poople who 
were taking part in them did noi really know whut was meant by the 
word maintenance , nud that those who did know what 

incunt by 
the " xpresion , did not mean the same thing 118 other p ople who woro 
working and discussing the subject with them . Tho wuril maintenance is 
in fuct one of those unfortunate words which arouse all the ungry pungione in 
human nature , simply because it does not convey a cloar in aning or any 
identical meaning to Hery body , and because it arounow , in the quinds of 

The wou of it 
many, " pprehensions for which there is no justificaiion . 
maintenance recorder conjuros up an individurl with a record in one lund 
and + pen on the other , wlio in always luoking about ihe corners of fields ready 
to jump out whenever any transaction teko pluce botwcen landlord and tenant 
in regard to a field , and to make the must hu inn out of the parties to such 
transactions. There is an evon still more horriblo expression which is nowo 
times used in discussions and correspondence on this suhjoct. I mean the 
terni continuous maintenance . That tprin brings up the idea of the same 
individual with a record in the one hand and his 

pon in the other, rawling round 
the country and trying to koop his record up-ww.date from moment t moment and 
altering it with due formalities whenever an oldonunn dies or a little child is burn 
into a Co -shuring family I hede nitr the sort of idous, I think , which huvu given 
maintenance such u bail namoymong a largo part of the agricultural population 
of the province ; but I neeiliardly buy that Governmout never intende anything 
of the sort by the introduciiion of maintenance schones, and I will try and explain 
briefly , what purpose the provisions of the Chapier which woare now dia 
cussing , are intended to serve. I would pointout, in the first place, that the word 
maintenance finds no place in the Chapter itself . Whut mectin 113 autho . 
rizor Guverniaent to do is to revie the recorded rights at such intervals as 
may be found nocessary : Now , I would ask the Council ini discuming this 
mattor, to drop thu woid maintenance altogether, and to confine themselvo . 
to the question of revision . I suppose everybody will admit that records of. 
rights wust be prepared in this country . It has been the settled policy of 
Government to prepare such records for the last quarter of a contary, and I do 
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not think the wisdom and necessity of that policy will be guestioned by any 
responsible person . At any rate it is too late to do so now in regard to Orina, 
because a record - of-rights has already been prepared for the whole of Orissa, 
Now , it is quite obvious that once you have prepared a record - of- rights , it 
connot stand good for all time. It inust be revised and brought up - to -date 
from time to time, or elso it would become a bwolete. it would dot be referred 
to by the landlords and tenants or by. the courts , and is would be of no uso 
in carrying out its main purpose , which is to prevent digpotes , to socure the 
landlords and tenants in the enjoyment of their legal rights and privileges, 
and to chospon and simplify the decision of any disputes which may arise ro . 
garding those matters . For this purpose, 

the records must be reasonably up 
to -date. It is, thus , clearly advisable ihat froin tihie to time you should reviso 
your record and bring it up.to -date . Such revisia , as Hon ble Members from 
Orissa are aware , has already been carried out in that province , but there 
is no special provision of the law enabliug revision to be made, and the con 
sequence was that we had to do the Orisau revision under the provisions of 
Chuptor X of the Bengal Tenancy Act, which were used for the purpose of 
framing the original record . Now the main objection to this is, that Chapter 
X is unnecessarily cimbrous for the purpuse of reviving a record which is 
recent and not very much out-of-date . " I need but worry the Council with dotails 
of the procedure which has to be fullowed under Chapter X , but it is sufficient 

say that Chapter X provides for two opublications of the record in the course of 
its preparation under the Chapter, which corresponds to Chapter Xl of this 
Bilf which we have just pussed . Now , before the first publication of records, 
disputes between landlord and tenant are decided by an attestation officer, who 
is of the status of a Deputy Collector or # Sub -Deputy Collector. When the 
first publication is mude unother opportunity is given to the parties to rai:e 
objections and disputes ; after these have again been decided with rather more 
elaboration than ni the attestation stage, there is a second publication and 
uftur thot second publication opportunities are ugain given to the parties to 
raise objections and disputus , wbich are tried with all the formalities of a civil 
suit, and appeals against the decisions in these lust disputes lie to the Civil 
Court and to the High Court . There is , woreover , A provision in Chapter XI 
which allows the Lucal Giovernment to recover the costs of the preparation or 
revision of a record of sigbts made under that Chapter, from the parties Now , 
all this procedure is unnecessarily elaborate, as I have said , in the case of a 
record -of- rights which is of fuirly recent data , and in a part of the comery 
Where there has been no vory rapid development of cultivation or material 
changes in agricultural conditions since the original record was prepared . 
The copsequence is that trivernment has found the need of a sitpler und 
obeaper, and more expolitious method of rovining a rocord -of-rights than it has 
hitherto ponsesnod . This is the primary explanation of Chapter XII , for 
which the Hon blu Maharajah of Burdwan asked . Hon ble Members will seu 
that that Chapter provides for only one publication of the revised record . After 
that publication , objoctions will be heard and the record corrected accordingly . 
But there will be no fuíther publication and no further opportunities for 
raising disputee . " Thu only appeal will be in the came where the Land Records 
officer lies settled rents vu the ground of alteration of area in a tenancy ; but the 
Land Rogurds officer will not be empowered to alter rents on any other grounds. 

Liow , I think that leaving aside for a nion: ent all controversial points in 
connection with maintenance , the Council will agree with me that it is advis 
able that Goverument should have this chnap and simple method of revising 
roourds -of-sighito in cases where a niore elaborate procedure is not required . 
Thin , as I have said , is the object of this Chapter , and I would ask the Council 
to aocept it wo ruch , and I need hardly say that the Council, by , passing this 
Chapter , dver not in any way express approval of any particular scheme or 
forni of maintenance or revision of the recordp . All it does is to give Gov. 
ernment power to direct revision to be made in a simple and ecouomical way , 
where it is satisfied that revision can be efficiently conducted on these lines . 
I would add , as another point which is not without importance that this Chapter 
XII contains no provision , us Chapter XI dons , enabling Governnent to recover 
the Quet of rovision from the landlords and tenanto concerned . It is intended 
that the cost of revision should be borne by Governnient, and that the landlords 
and tenants should not be roquired to pay, as they ore in the case of an initial 
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record - of-rights prepared under Chapter XI. I should like to stop hero, but 
trom the remarks which liave faller fron • provivus speakers , the Council would 
perhaps like me to give some indication of the vion s of Government as to the 
proper perio is to which a record -of- right should be revived . Woll, as to this 

regret to say that I cannot give the Coundluny information , for the rimplu 
reason , 28 I have already explained , that Governmont has not yet made up 
ity niind on the subject. We are still in.correspundence with the Government 
of Judin . Various schemes of rovision have been proposed , annuale rovision , 
biennirl and triennial revision , quinquennial revision , revision after 15 years 
revision after 20 years and revision once in a generation . At the preventmomont, 
an experiment is being made with triennial revision is? Oring , but it has not gone 
far enough to enable us to say whether it is likely to be feasible as a pormanent 
arrangernent. The simple fart is that wo have had so little oxporienco of this 
revision work so far that it is not possible for us to say what a suitablo poriod 
for revision would be. 

I may give it as my oyn personal opinihn , that amual 
revision is to expensive an undertaking and is , moroover, not requirnd in the 
existing circumstance of the province, but I must warn the Council that this 
is only my personal opinion , and that I have yo authority to spenk on behalf 
of Government in tegard to this mitter. It is understood , however , that 
some objection has been taken to the wording of section 1433 ( ) as implying 
that Government is committed to a scheme of yourly revision . This im 
pression is quite wrong , and in order tm remove it , the Hon blo Meraber in 
charge of the Bill , will move at the proper time the omission of these words and 
the substitution of 1 provision allowing revisions to be made at such periods as 
as inay s em suitable to the local Government . As I have already said Govorn . • 
ment is not conmitted to any particular scheme A uchome which has appealed 
to me and to 8 gond many other people , is ono under which an officer of the 
Sub -Deputy Collector class wouli be appointed for ench thana or similar uroa , 
to look after the land records and to deal with most questions affecting the 
relations of landlord and tenant. He might also try rent suits or at any rate 
uncontested rents suits, or simple rent suits where no questions of luw were 
involved He would , in fuct , bo in charge of the adninistration of the Tenancy 
Act in the particular aren in his charge , and would keep the land records up to 
dute , so far as was necessary tv onablo him to carry out his work . I myrolf 
think it is only my personal opinion -- that portions of the records might 
have to be revinod niore freqaenily than others. For instance , the records of 
proprietary rights might porlaj be revined every year, winter the records of 
tonant rights imight be revised very tive or ton peruth. Again , it in " Xtromely . 
probable that the varying conditions in different points of the country might 
make it ad virable to make the revision period different in different planera . 
For instance , in a country wherpe cultivation wils rally extending , it would be 
ndvisable , both in the interruts of the landlorid and of ihu teranim , to rovine dhe 
record fairly frequenily . In a more #itled part of the country , where cultiva . 
tio has reached its limiis, it might be sufficient to rovine the records or portions 
of them at longer intervals . 1 winle it to be clearly understood that thome 
remarks must not be taken as indicating any netiled conclusions on my own purt 
and still le-øk on the part of Government as to any particular scheme of rovinion , 
but I am merely mentioning different schemes to show the difficulties which 
surround the whole question , and which make it empontial shout the provisions of 
the law on the subject should be an elastic sex posible What I ask the 
Council to do is to accept the view , that once land records huve boon preparod 
revision is necessary svoner or laters and Wine ur do not at prome sit know 
what periods would be suitable for revision in different parts of the country , 
brut that we do want a revision procedure which will enable the work to typ 
carried out as expeditiously and cheaply 

In consistent with accurary , 
And that we require such a procedure not leas in the interests of Government 
thun in those of the landlords und tenants . . • This Chapter prescribes # 
procedure which has been found suitable in ( ertuin , e x porimontal work which 
has been carried op in Oriwwa during the last two or throo 

years . 

It is perdiis 
rive and elastic but not unduly castic , and I would ask the Council tu accept it 
as fulálling the objects which I have doncribed above , and which I think will 
be adwitted by all reasonable people to be very recenary objects , altbough 
thieru may 

be room for difference of opinion as to the prorimo procedure to bu 
followed and the precise periods at which revision should be undertakes . But 
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such queetjons do not arise now , and there is no need tą decide them now . As I 
have alrealy explainel, Government den direct a revision of the reocrds as 
often as it likes, under Chapter XI of the Bill . All that Government now asks 
the Council to do is to provide a simpler procedure than that of Chapter XI, 
which can be put in force, if and when required , so as to give the minimum of 
trouble to landlords and tenants , when revision operating are undertaken for 
their benefit." 
The Hon ble Mr. McMHIERBON Haiti : 

“ Sir, my hon’hle friond , Idr. Kerr, has undertaken the task of expound 
ing the policy of Government in the matter of maintenance, or explaining the 
objects and advantages of Chapter XII of the Bill, and of conducting its main 
defonce . I intervene in the debato in order to tell Members what has been 
iny practical experience of the working of the maintenance scheme. I have 
boon in supervisional charge of the experimental operations in Orissa for the 
last throe years . I have seen the recorders working in the villages amongst 
the ruiyat- , I have checked their work in the fields, L have watched the attesta . 
tion of the recorded changes by the maintenance staff who are gazetted officers 
of the Subordinate Executive Service , and I have discussed the value of the 
work both with landlords and tenants , not in the Councti Chamber or 
Committeo rom , but under the apar sky . I can assure the Council as a result 
of my personal obsorvation that, ili tual working . practice, this business of 
keeping the land records up to date is not regarded with the unmitigated 
aversion and horror that have boon displayed towards it in Council. The 
contrast botween thu thuoretical droud of an innovation , and the experience of 
it in actual practice reminds me of the universal lrror which , not so long ago , 
was felt in india towards the firla -pani. Now , that long dep vyages have 
buone common experiences in the lives of Indian gentlemen , the l ala.pani 
has lost its terrors . 

Loxt me, Sir , relate my personal experiunces of experimental maintenance. 
When I have wandered over the ticles with the recorder and the ruiynts , I have 
found the latter highly interested in the work. I have asked them whether they 
like it or not and they have said wo do like it , because we got all our transfers 
and successious rocoriled at once , and there can be no dispute . I lave asked 
- Does it not worry you to come out to the fields and follow the recorder 
about ?? They live roplied It is not much trouble , as it only takes or is 
days, but we think it would bo enough if he came round every second year or 
avory thorril yunr, in there is not much to rocord uvery year . I have asked 
thom , apart from the recorder, if the recorder takes noyey from them and tirey 
livo almost invariably replied No, sometimes, no doubt, with a twinklo of 
the ye , which indicators that the recorder was not above the usual custom of 
this country but not a bad follow for all that. Sir , we have heard much from 
the llou ble Mr. Das about the mindeeds of netilen int underlings , and , though I 
cannot vonch for the absolute integrity of the tiele staff , I think thyt they have 
been printed blacker than they really alo . If " you oull together á meeting of 
ruiyats and invite them to Pecite their grievances, promising them at the same 
time not cukos und ale and their travelling expenses, you will tind 
difficulty in collecting a crowd and getting together many a piteous tale of woe. 
Boforo cach day is over many disappointed litigants leave a Settlement Camp. 
If tho Ilon blo Nember had only issued his invitations sooner and spread his net 
further, he might have had a crowd of forty thousand ins:ead of only four . 
I ask the Council to attach no importano . to the argument against main 
tenance based upon this so called minds meeting of miyats. I do not know 
if the Hou ble Momber hun over watched maintenance work in the field or 
the process of attestation at a maintenance camp. I know from his publish 
ed writings that he hus paid a visit in the deal of night, to a rovision settle 
ment Camp and has painted a picture of distress which excites my wonder. My 
experience , Sir, has been different, I huve paid hundreds of visits to attestation 
camps at all hours of the day and night, and I have never found anything but 
cheerful and interested crowds in atten: lance . The hardebip of night attend . 
ance is to the officer and his staff rather than to the people . The officer must 
work about nive hours a day to get through his programme He is ready to 
begin at 8 or 9 1.4 ., but most Orissa raiyats profer to attend after midday, and 
to go on till the hour of their midnight meal approaches. 
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I have not confined my observation of the maintenance experiment to the 
miyats but have also consulted landlords. I have discussed the work in a 
friendly informal way with some of the Balasore zamindarswho have had tho · 
oxperiinent going on in their estate : fær newly three vars now Though ou 
the whole , most of them would prefer to be without it ,, they are not keonly 
opposed to it . A much respected Zamindar of Balusore, Raju Kaikuntha Nath 
Dey , has toki me that he appreciates its many advantages, but would profer 10 
have some sort of confulsory or State- aided rogistution by the zamindars them . 
selves . Another influential Zaniindar, Babu radlia Churan Dins , who was 
hostile when the revision settlement sturtod , pronounguid in favour of mainten 
ance when I asked his opinion.in September last. Let not then the Council 
imagine that a wholly now und sorrible thing is being sprung upon the people 
of Orisna . 

It is not reasonable to suppose that the Supremo Goverunient shoulil Holuet 
Oriona As the jumpinga off groand for an absolintu leap into the dark • What is 
proposed for Orissa has beon in vogue for many generations in other parts of 
India . It was indeed the usual and universal practice in India, long before thos 
days of British ruk , to employ u villugo rocoriler to keep the land records and 
accounts up - to -date . The practice han continued uninterrupted in many parts 
of India . The disuse into which the practice has fullon in Bongael inay bo 
ascribed , without hesitation , to the introduction thero of the permaneut mettle 

The suliject began at onco 10 receive less attention from the ruling 
power , becanse there w un no revenue involved. To it- noglect may be uncribed 
much of the dispute , and difficulty and litigation , that have driven in the , 
agruriun economy of Bongul. Wo lietves goue some way by our surveys and 
settlements to maku up for the past neglect. Government wurth , by this . 
measur , to take powor to go one stop further . It is no innovation thut in 
proposed , but a return to the old order of thing s , it roturn to the arrangement 
that now obtains ir all the temporarily - retilo i provinces of India . It was in 
the higłust degree natural that Government should select Orineu for the expri 
ment, as Orisra is a temporurily -eetilod ureu . Lot my momber of this Council 
go to Sambalpur tomorrow and he will see maintenar.co nctually at work with 
the cheerful and interested acquierct :nce of landlorin mand hondmon and 
tenants . In Orisau the experiment could not be triol, till Gopernment dired first 
brought the ten - year old records up - todati . Government has spent 12 laklis 
of rupees during the last five years, in bringing the records of Orinna up to dato , 
in order to the 

All this lins been done with the , 
way for inainte Dilnice . 

pavo 
auriction of the Secretary of Stato , who has closely followed the work . I would 
therefore , entrent llun Ble Members of this Council to pauso before they votu 
for the exclusion of this Chapter which is purely peru innivo, und will not be ret 
in motion except ut those intervals of timo which appear to the Supreme 
Government and the Local Government t , be suitable , on a joint conridurutto! 
of the results of the experimental work now in progresa. 

Many imp 

ort :unt 
factors have to be token into account before any decision is com ti. 

There in 
first the question of finance , which alone makes it liigilily improbable that the 
perivdical revision of records can be conduced at intervulsouf beins than thier 
years . There is the question of its offout on the district administration , the 
relief on the one hand that it may give to the judicial and revenue ourts , and 
the closeness of touch that it may induce between the oftioers of administration 
and the people , while on the other hand thore in the burden of work that it 
may throw on the district officer. Even more important in the effort it 
may have on the people . Weshave to consider whut they feol about it, where 
they know what it reully means, whether it causes them undue harrasont und 
what are the componenting advantage 8. You , the non -official Meinbors of 
this Council, have told Government very plainly whai you think about the 
maintenance schemo. You have given us your opinions in your rutes of 
dissent fron the report of the Select Cominittve , and in your spesches in this 
Council . The local associations have given us thetr opinions, all of which are 
adverse , and the Hon ble Mr. Das has organized , for our bonotit, a inasa meeting 
of raiyuts who have given us their opinions . All these upiniuris will be duly 
considered by the Local Government and the Supremne Government. Would 
it not be wise to stop short here ? Would it not be in the interest of your 

our oninions . The Chupter , however , ix 
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permissive . Weknow thutGovernchent will take our opinions into account in 
weighing all the arguments for and nudinst maintenance , and we trust Guvern 
went not to coforce the Chapter unless there are other considerations which 
outweigh those advanced by us, and in any case not to enforce it except at 
reasonable interpuls of time.” This atitude , in my opinion , would serve your 
purpose better than an absolute rejection of the Chapter , which might be in . 
terpreted by the Suprema Government us pure wobotructiveness . 

With these words, sir , I support the Hon ble Member on ny left , in oppos. 
• ing this amond.:ont and I woull counsel the Ilon ble Mover to withdraw it . 

The Hon ble Mr. Daš said : 

“ Sir , I will begin where the Hon ble Member in charge ended . I am 
roally surprised to know that giving expressions of opinion on a matter like 
this should be considered pm mere obstructiveness on the part of the Govern 
nient. And it is on this ground that I am asked to withdraw my motion on 
this Chapter. All that the lon ble Member inis told us is that at the present 
time the Government is in an indecisive state of mind it does not kuow what 
agency is to be employed.in carrying out the experiment. It does not know 
what the rosult of ihat experiment will be in Oriana . The whole thing is in a 
nebulous wate , if I may say so . There is also no knowing what the decision of 
the Government of India will be as to the details . , And yet when it comes to 
my amendment, I am anked to withdruw my amendment. Wiy , if anybody is 
to withdraw , it is the Governmout. The officials do not know what they are 
going to do. They do not know what agency they are going to employ. They 
do not know what would be the result of the experiment. They do not know 
at what intervals the operations are to be introduced . And yet we are told that 
before this Council broake this Bill must be passed into law . What does it 
mwan ? --- l ugg a thing which is purely abstract, which may not be fit for any . 
thing , make it over to another Government and let that Government work it 
as it likes. That, Sir , really is the position which can be gathered from the 
statement of the llon ble Member in charge . 

lle hus told 18 that he has visited places where he found something 
super " -- I do not remember the exact wording --- but it was something 
Sir , I do not know whether there is anything 

sniper " in 
the ministeriul staff of the Revenue Survey Office . He has also told us that 
ho found the raiyat contented . I do riot of course say that everybody is 
discontented . The Hon ble Mr. McPherson also noticed the twinkle in the 
“raiyain eye about the recoriler s attempt to take money . I know a great deal 
Llore of the meaning of that.twinkle thun ho does . It meant plainly what 
do you see, can you see anything ? 

I do not know what the Hon ble Member in charge means by his 
reférence to the muss meeting . He asks the Council not to take any notice 
of such moetings. They did not have hot cakes at the dieeting which was 
ricently held , but I certainly wrote , when convening the meeting , that those 
who were very poor and could not afford to pay their railway fare and have 
to come from a long distance would be provided with the cost of their journey . 
And I think , I was quite right. It would have been quite unreasonuble to 
expect raiyuts to come from a long distance in three days notice. It is all 
vory , well for Government officials to order the raiyat to come and run abuut 
without the least, thought as to their convenience . But I thought it my duty 
to provide them with their custs ., Sir , do not like to take up the time of 
the Council any more . I he Hon ble Mr. Kerr vas told us that the procedure 
adopted in this Chapter is ‘not as long as it is in the other Chapter , and this 
will be a very short thing , a very short operation . Now , I say, the danger 
lies in the very shortness of it . It gives greater opportunity to the pian to 
wako incorrect entries , and their incorrect entries go undetected . It is not 
right to make short work of u thing when other peonle s rights are concerned . 
We have got a graphic doscription from the Hon ble Mr. Kerr of the 
man with an ink pot in one hand and a pen in the other going about 
the village and making entries . If we havo & man of due sense of 
responsibility it would be all right. It is the position and the character of 
the man and his sense of responsibility that we want. Goverument thinks 
that such men can be bad in plenty , as if it is the busiest things in 


super." 


Well , 


the world to ret u man of character , with a low pay . How much does 
Government propose to pay for the sense of responsibility of these . men ? 
A. I have said , and 98 Mr. Adamí has also said , it is thô man of character 
and position that is wanted . If the Hon ble Mr. McPherson would nocom . 
pany me to a village - it may be iny yillare in the district of Cuttack 
and take the people unawares us it were , without giving any notice , I can 
show him a state of things which is anything , but desirable . It would not 
require hot cakes to gather about 10 or 20 thousand Urlya nion in Calcutta 
in the grounds of Belvedere , if he likes . And will ask . Mr. Mc herson to 
question then as to what would be their condition under this Chaptor. Aro wo 
to encourage aming and touts. It is the ignorant. rniyat who will suffer. 

may not be a friend of the Uriyas, but I will ask Mr. VPherson to go und 
ask the poor Uriya raiyat whother he likes thuse o provisions. lle may have 
some idea that these provisions åre something very difforent from the revision 
settlement, but it is the same revenue settlement. But for must be told plainly 
what it is , it would be nw use preying on his croculity begotten of ignorance . 
If I withdraw my amendment, I would not be the friend of Orinda u8 I 
consider myself to be." 

The motion was then put and lost..., 

• The Council was then adjourned to Wednesday , the 27th instant 
at 11 a.m. 


I 


A. W. WATSUN , 
009. Secretary in the Bengal Legislative Council . 


CALCUTTA , 
The 27th March 1912 . 
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Abstract of the Procecdings of le lienzal Legislative Council assembled under 

the provisions of the Indian , Councils Acts , 1861, 1894 and 1909. 


The Council met in the Burbar Hall at Belvedere on Wednesday , . 
the 27th March , 1912 , at 11 a.k. 


Presentis 
The Hon ble Six FREDERICK WILLIAM DUKE, K.C.I.E. , C.8.1., Lieutenant 

Governor of Bengal , sub. pro tem ., presiding . 


The Hon ble Mr. F. A. SLACKE , C.sol., Vice - President. 


The Hon ble Raja Kigori Lal GOSWAMI. 


The Hon ble MR . R. T. GREER , C.8.I. 


The Hon ble MK , D. J. MACPHERSON , C.I.E. 


The Hon ble Mr. C. J. STEVENSON -MOORE ., C.v.o. 


T he Hon ble Ma . " P. CHAPMAN . 


The Hon ble Mr. B. K. FINNIụORE . 


The Hon blo Mr. J. II . KERR, C.1.K. 


T he llon ble " a . H. L. STEPHENSON . 


The Hon ble MR. T. BUTLER . 


t 


Tbe Hon ble MR. S. L. MADDOX , C.8.1. 


The Hon ble Mr. G. W. KÜCHLBK, C.I.E. 


The Hou ble Mr. L. F. MORBHEAD . 


The Hon ble SIR FREDENICK Loch HALLIDAY , Kr., 1.9.0 ., C.l.E 


The Hon ble MR. J. G. CUMMING, C.I.E. 


The Hon ble MR . C. H. Bompas . 
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The Hon ble Mi. C. E. A. W. OLDHAM . 


The Hon ble MR . H. McPHERRON . 


The Hon ble BABU. JANAKI NATu Bose . 


. 


The Hon ble MAHARAJA BAHADUR Six Propyor Kumar ’ TAGORE, KT. 


The Hon ble Six FREDERICK GroRGE DUNAYNE , KT. 


The Hon ble KUMAR SHEO NANDAN I Ras& U SINGU . 


. 


The Hon ble Babu B11UPENDRA Nath Bagu . 


The Hon ble Rai Sita NAN RAY Bahadur.. 


The Hon ble Six Bijay Cuand MAHTAN, K.C.B.I., K C.I.E ,.1.0.M ., Maharaja 

dhiraja Bahadur of Burdwan . 


The Hon ble BsBU KIRTANAND SINHA . 


The Hon ble RAJA RAJHNDRA NARAYAN BHANJA DEO . 


The Hon ble BABU DEBA PRASAD), SARRADHIKAKI, 


The Hon ble MR . J. G. APCAR . 


The Hon ble Mr. Normax McLeon . 


The Hon ble Ma F H. Stewart, ( I.E. 


The Hon ble MR. GOLAM Hogeva Callgim . Arifr. 


The Hon ble MR, Salyid Wa81 AHMAD . 


The Hon ble Maulvi Saiyid MUHAMMAD FAKHIR - UD -DIN . 


The Hon ble MAULVI SAIYID ZAHIR -UD - DIN . 


The Hon ble Rai SHEO SHANKAR SANAY BAHADUR 


The Hon ble MR . Madhu SyDAN DAs, C.1.H. 


The Hon ble Rai BAJKUNTHA Nath Sen BAHADUR . 


The Hon ble BABY MAHENDRA NATA Ray , 


The Hon ble KHAN BAHADUR Mauivi SARPARAZ Ilosax KBAN , 


The Hon ble M1:. DIP NARAIN SINGH . 
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The following motion was, by leave of the President, withdrawn : 

Clause 149. 
230. If motion No 224 be not carried , the Hon ble « Sir Bijay Chand 

Mahtub , Maharaj&dhiraja Bahadur of Burdwan , to move that 
for the words either yearly or at any other intervals of 
time " in linex 2 and 3 of clause 143.1 (a , the following be 

substituted , namely : 
“ twenty years after the final publication of the record - of- right: 

iu that area, or, on every subsequent occasion , at an interval 
of 15 years 


. 


The Hon ble Rai Sueo SHANKAR SANAY BAHADUR moved that 
• the words " at reasonable intervals of time not less than at an inverval of five 

years ” be substituted for the words “ either yourly or at any other intervals 
of time " ip lines 2 and 3 of clause 143 1) (a ) . 


I 


He said : 

" Bir , I think that the proposal which I make is a reasonable one. 
submit, Sir , that to give priwer to correct the records yearly is ridiculous, both 
landlords und tenants will have no peace If it should be undertaken at all, 
it should be undertaken at intervals of five years. I therefore beg to move 
this amendment." 


The Hon ble Mx . KEKR said : 

“ I have already given reasons why it is necessary to have fairly 
elastic provisions in this chapter,, paiticularly in regard to the periode at 
which revision of these land records is desirable . As I said on Saturday 
we are at prosent without sufficient experience of revision operations to lay 
down what would be a nuitable period at which they should be carried out, 
and I have also explained that it is highly probable that that period will 
differ in different parts of the country , where different conditions prevail, und 
also possibly regarding different portions of the record . The record of pro 
prietary rights must be kept fairly well up to date , whereas the record of 
tenants interents can bo left for a longer time without revision . I also said that 
the Hon ble Member in charge of the Bill would move an amendment to this 
cause which would leave it open to Government to authorise the revision of 
records at such periods as may be deemed suitable hereafter . This provision 
of the Bill must be fuirly elastic and it would be unwise to tie ourselves down 
by the law to any specific period of timo. I therefore oppose the amendment." 

The motion was then put and lost. 


" at 80 


The following motions were , by leave of the President, withdrawn : 
232. If motion No. 227 be not carried , the Hon ble Maulvi Saiyid 

Muhammad Fakh r- ud .din to move that the worde 
interval of fifteen years or more 

be substituted for the words 
" mither yearly or at any other intervals of time " in linex 2 and 3 

of clause 143 (1) (a ). 
233. If motivo No. 228 be not carried , the Hon ble Ræja Rajendra 

Narayan Bhanja Deo to move that the worlds " at intervals of at 
least fifteen years " be substituted for the words 

either yearly 
or at any otiser intervals of time " in lines and 3 of clause 143 
( 1) ( a ). 


- 


This nad tbe following nun.ber . refer to the order of the amendments 10 Annexure A to the 
List of Busines . 
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The Hon ble Mx. H. McPAERBON said . 

“ With your pormission , Sir , ! desito to move a small amendmeirt to sub . 
claure ( °) ( a ) of clause 143. I propose that for the word “ oither, yearly , or . 
at any other intertals of rire " the following yordu be substituted 

at such intervals of time as it may deem suitable . 
" The insertion of yearly as an 

dternative is held to bo objectionable 
by some Hon ble Members wlin are *villing that the chapter should be applied 
at such intervdle of time as may appear to Government to be suitable on a 
consideration of the results of the experimental work , but do not wish to 
express any sort of approval of the pysien : of annual maintenanco . 1 åppre 
ciate the force of this view , and call 800 nb objection , to the proposed 
alteration which I recoumend for the Council s acceptance ." 

The amendnjent y as put and agreed to . 


Clausc 144 . 
234 , If bigtion No. 229 be not carried, the lon ble Mr. M. S. Das to 
move that the wordda " be liable to pay u fine not excoeding fifty rupous , and , 
for further disobedience , shull be subject to the penalties provided by 
Chapter X of the Indiair l enal Code be substituted for the words “ le 
subject to the penulties provided by Chapter X of the Indian Penal Codo " in 
linus 3 and of clanse 114 ( 3 ,. 


Hon ble MR. DAN muid : 

“ Sir , muy I be permitted to modify the above amendment ? Atotho 
suggestion of the H « n :I Member in charge of the Bill, I propose that after 
the words for disobedience theroof in finu :3 of clauso 144 ( 3. the following 
words be inserted , Viz , bu punishable with tino wiich muy extend to Rs . 50 
and shall in the event of subsequent disobedience , on . " 


The Hon ble Mr. H. MCPHERSON said : 
“ I accept the amendment in thix nindified form .” 


The awodment was put in tbe altered form and agreed to . 
The following motion was , by louve of the l evident, with drawn : 


Clius 149. 
235. If motion No. 218 be not carriod , the Hon ble raja Ru 

Narayan Bhanja Deo to move that the words “ ör wa 
menced more than two youts boforo the date of the application , 
and the landlord has not, during that period , instituted a nuit 
to eject the tenant from the land so reclaimed , or unless such 
suit has been dinn.inseu ” in lines 3 to 8 of proviso ( 30 ) of clause 
148 ( 1 ) be omitted . 


) 


The Hon ble Babu Hristikosh Lahd being absent, the following amend 
ments , standing in his name were held to be withdrawn : 
2.36 . If motion No. 225 be not carried , the lion ble Babu Hrishikesh 

Laha to move that the word twelvo be substituted for the 

word “ (wo " in line 4 of provisu ( ü ) of clause 148 ( 1. ) 
237. If motion No. 226 be not carried , the Hon ble Rai Shen Shankar 

Sahay Babadur to move that the word " six " be substi . 
tuted for the word " two ” in line 4 of proviso ( ) of 
clause 148 11. 
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238. If notions Nos. 226 and 29€ be not carried , the Hon ble Babu 

Hrishikesh Laha to move that the word " Bix ” be substituted 
for the word " two in lirfe 4 of proviso ( it ) of clause 148 ( 1 ).. 


239. The Hon ble Raja AJENDRA NANAYAN BHANJA DEO moved that 
the word “ four " be substituted for the word “ two " on line 4 of proviso ( ii ) of 
clause 148 ( 1). 


He said : 

" Two years is too short a time to ascertain anl detect unauthorised 
cultivation and institute suit for rjeotoient. The landlord gets 12 years under 
the ordinary law . Why should this be curtailed ? The retention of this short 
period will oncourage clandestine cultivation " 

The Hon ble Mr. H. McPHERSON : d : 

“ I am unable to accept this amendment for the reasons which I 
fully explained when dealing with clause :34 A. The ordinary period of 
limitation prescribed in clause 64A , in four years . That applies to areas in 
which no niaintenance of records is carried out. Where records are regularly 
manintained and maps are revised at intervals of three or five years , the landlord 
can have no practical . difficulty in detecting even she rmallest encroachments 
on wasto hand , if he takes a little trouble . If he wants to sue for the ejectment 
of persons who are already his tenants from additional lands reclaimed by 
othem , he play rousonably be expected to take action within two years. The 
provisions of the clause, it will be borne in wund, apply only to persons who 
are already tenants. When a limit of two yrars has been prescribed for the 
jungły truots of Choru Nagpur, two yeurs is surely not too short for densely . 
populated and highly cultivated Orissa , with a system of maintenance or 
periodical revision in force. 

Permanently settled aroas are exemplod from the operation of this special 
provision , and are left to the operation of claue 34 A , because they were not 
concerned with the bargain that was struck with teniporarily settled proprietors 
and obtained no benefit from the private land concession . 

The motion was then put and lost. · 
The following motion was, by leave of the President, withdrawn : 

Clause : 51. 
-40 . If motion No. 229 be not carried , the Hon ble Mr. M. S. Das to 

wove that the words " but the previous eutry shall be admis 
sible us evidence of the facts existing at the time such entry was 
uado " in lines 4 , 5 and () of the provino to clause 151 2 ) be 
omitted . 


Clause 159 . 
241. The Hon ble RAJA RAJENDRA NARAYAN BHANJA Dxo moved that the 
words " relating to a rent settled under this Chapter " in lines 2 and 3 of 
olause 15.3 be omitted . 


He said : 


“ Sir, appeal is confined only to an order relating to settlement of rent. 
Other disputes affecting right and title may arise and do provision for appeal 
has been riade against orders deciding such disputes . In Chapter XI there 
is provision for appeals and , civil suits . In the ebsence of any distinct 
reference to Chapter Xl, this Chapter taken by itself will be construed to mean 
a complete codification so far * as proceedings relating to maintenance of records 
are concerned . This will seriously prejudice the parties who will have no 
remedy against orders deciding disputes relating to ritlo ." 
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The Hon ble MR. KERR said : 

“ The effect of the Hon ble Member s amendment would be to make all 
ho orders passed by an officer revising land records appealable to higher 
uthurities . This would destroy one of the main objects of the Chapter XII 
rbioh is to make the procedure in rovininig land records as simple « w is 
onsistent with efficienoy : We are providing an appeal against an order 
ettling a rent as that’js . an importantmatter, but as regards the rest of the 
perations under this chapter they merely result in a reourd in wirich tho 
ntries are presumed to be correct until the contrary is proved . The real . 
ppoal against them will come when those entries conie before the Court, oraro 
akon advantage of in some other way. In the care of 90 per cent. or nioro 
of tho entries they will be left. As they stand , and there is no obječt in 
ncouraging people to appeal about them . In the case of the remaining 10 
ver cent. if there is any dispute , the natter may very well bo left over until 
he necessity arises to come before a proper Court. ſo allow an appeal would 
in necessarily complicate the procedure and lengthen the operations and add 
o the expense and trouble caused to the agricultural community . I munt 
herefore oppose this amendment." 

The motion was then put and lost . 


1 


Clause 10 € . 
242. The Hon ble RAJA RAJENDRA NARAYAN BHANJA Deo moved that the 
word " nij.chas " be inserted after the word “ niz.jote " in clause 162 whorever 
it occurs . 


lle said : 

" i Sir. I beg to propise that the word nij-chas bo added after the word 
noy - jote . Nij -chas is used in many permgnently -settled estates to refer to 
proprietor s private lands in the same sendo un mijijote or khamar. Unhappily tho 
distinction between nij jote and nig chas was mude in the temporurily.suttled area 
at the time of the last Revenue Settlement. Clause 163(a ) in the Bill provides 
that in the temporarily - setiled urea nij:chas will be included in the category of 
proprietor s private lands, but no such provision has been made for the perma 
nently - settled area . There has so far bden po distinction between nizjote and 
nij-chas lands in the permanently -kettled area , though my opinion is that 
such distinctiop should not have been made even in temporarily -settled areas, 
the local meaning attached to nij.chas lands shonld havo boon enough to reoord 
thom as proprietor s private lande. 

If the word nij-chus is added here , it will not affect the tomporarily - set 
tled area . Sub -clause ( 1) of clause 1631a . limits the nij.chas area to become 
proprietor s private land and wub.clauso ( ) restricts that no further nij ches 
areas shall be held as proprietor’s private land . 

An to the permanently - settled area, if the word nij- chas bo not includod 
in this clause, large areas which are actually proprietor s privuto lands will 
be excluded just because they ure called nij.chas . In many of the permanently 
settled areas nu record of rights has been prepared and so there has been no 
record of nij.char lands in accordance with , the , principles applied in tho last 
settlement. Nij-ch , lunde in the permanently settled areas need not bo thu 
same as the nij.chas lands of the, temporarily -Hettled area . The latter is 
recorded after inquiry by the settlement Oficer, but the former in some cases 
is only a name for a proprietor s private lands. " 


The Hon ble MB. H. McPHERSON said : 

“ Sir , it will save the time of the Council it l intervene early in the debate 
on this amendment and explain tô · Hon ble Members what is the effect of the 
proposals that have been incorporated in the Bill on the subject of proprietors 
private lands and what the intentions of Governnient are . I have alroudy ex 
plained the position with considerable fullness in my introductory speecb . 
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Cultivated lands in the direct pessession of proprietors may be of two 
kinds. They may either ise the old demesne landswhich were set apart for the 
maintenanco of proprietors and are referred to in the old Rogulations us nan . 
karo khamar, nij- jnie , -oes for example sections 37-10 of Regylation 8 of 1793, 
together with such lands as liave some.by local usage to bo regarded as belonging 
to the same category .. or they may be lands which have belonged to what 
may be called the raiyati stock and have come into the hande of proprio 
tors by purchase, abandonment and the like. Varying names are used in 
different localities to indicate the two classes of lands. In the Bihar 
settlemont, the two cluxes are distinguished by using the word zirat 
for the privileged clage en : the words bukashi malik for the non.privileged 
class . In Orisau tiid words chosen at last settlement to mark the distinction 
were nij- jote and nij chas . It avus perhaps a little unfortunate to use the word 
nij -chas because it is so like in etymology to nij-jote, that people confuse the 
two in ordinusy conversation . It might have been better to have used the 
work had chas which was at one time thought of as an alternative. The point 
however is not of importance . So far as othe result is concernad , the classes 
might equally well huve been distinguished by the labels · X and Y , X 
signifying privileged land und Y : non.privileged . The important thing 
was the distinction in significance . The true nij.jole is privileged in this way 
that it may bo let out to village ruiyuts for a term of yours or from yoir to 
yoar at any rent the parties may aurre upon , without any danger of the 
raiyat aoquiring occupancy rights . : ubject to contract , the proprietor can 
take it back at any time, and can vary the rent or the cultivatorthe pleases . 
The non privileged land is on the name footing us the privileged , so 
long us it ronjains in the proprietor s own cultivation, but if he lets it 
out to village ruiyatn , he losos his absolute control over He 

may 
let it out to begin with at any cash rent he chooses, but after the ruiyat 
las acquired occupancy rights , the rent cannot be Varied except in accor 
dance with the Act, and if the initial rent is a product - rent, tho raiyut 
may apply for its commutation under section 40 of the Act It thus becom - 8 
an object with the proprietor to keep as nuuch land as he possibly can in 
the privileged category . He has more freedom of action with regard to it . 
Ho can let it all out at a rack -root and need not be lumpered by the incon . 
venient restrictions ofthe tenancy laws. It is for this roanon that in Bihar, 
proprietors claim all their land , roguruless , of its bistory, as zirut or 
Ahudkusht. It is for this reason that the chumpions of the Orissa zamindars 
claim that there is no distinction between nij- 2018 and nij.chus , and that the 
Settlement Department made a great miscake in drawing such a distinction 
15 years ago 

Sir the Settloment Department ade no mistake in this 
mutter at the lust settlement, and this is not a case in which ex - settlement 
Officers have come forward with palliative measures to redeom or conceal 
the offects of previous errors. When Act X of 1859 was in force throughout 
the Province , Orissa and Bengal were on the same footing as regards private 
lauds . The words used in soction 6 of the Act- “ But this rule doex oot 
apply to khamar , nij.jote or sir land belonging to the proprietor of the estate 
or tenure and let by him on lease for a term of years or year by year 
applied equally to both . Bofore tlie last revenue settlement of Orissa 
took place , tho Bengal Tonancy Act hud buon passed . It sought to put an 
and to the controversy about khamar lands by a compromiso which was 
favourable to the landlord . It said 

It said -- we will give you not only the old 
denesne lands and lands regarded as such by locul usage , but also laudo now 
in your possession which you have given proof of your inteution to oultivate 
yourselves , by keping the in your continuous cultivating possession for 
more than 12 years . The new Act had not been extended tis Orissa when 
the settlement came on , but it was thought desirable to work in the spirit 
of its provisions in making the distiction between the privileged and the 
oon privileged area . 

Working on this baeis the officers of settlement recorded about 40,000 
acres as the nij- jote of proprietors and proprietary - tonureholders , and about 
130,000 acres as their xij.chas or uon -privileged . The whole subject is discussed 
at page 1. of Mr. Maddox s Settlement Report , and I will here point out 
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that I inade a mistake in my speech of 9 January when I muid that ander 
the influence of the Bonsal l AnAinoy Adt all the lands in pomension of 
proprietary tenureholders were clement as ng chas. What Win in my mind was 
ibut as the law stands, that in , since it was held by the High Court that the 
extousion of the bottler raivat sections of the Bangal l enancy Aot to Oriosu had 
popoalad section li of Act X of, 1 ° 59 , all the private lands of proprietary tonuro 
holders are legally devoid of the specini privilege that pttacher to propriotor n 
private lands. Both at the revenue Rettlement and at the revision nettlement, 
the old nij-jote lands of sub- proprietors have been adrupulously recorded . 
28 sach , and the passing of this Bill will meroly confor on them the protection 
which it is desirable to accord them . That thoʻsub - proprietors have dort 
nothing in actual practice may be gythered from the fact that against 4,880 
acres of recorded nij - jote of sub.proprietors in Balasoro and Cuttack , there is 
now a recorded nij.jote area of 4,894) aoren . 

Tu return howevet 10 the aggrogiste figures : 

Against the 40,000 ucies of niygoto and 130,000 acres of nw.chiud recorded 
at lant rettlement, .we have now .10 . years later in the revision settlement 
recorded 38,500 acres of nij soto and 139,000 acres of ruj chas. That is , the 
proprietary classes retain 96 per cent. of their privileged area and have 
increased their non - privileged lands by.7 per cent., the whole amounting to 
about one cleverth of the total cultivatod area of Orienn . During the rovision 
setilonient there was naturally a good deal of attention directed towards the 
non - privileged area . It was open to any raiyat to whom in had been let out 
for cultivation to claim it as his raiyati lund and it says much either for the 
affection which subsists between landlord and tonaut in Oriøss or for the power 
which the former hus over the latter that compartively few clains were made . 
We have a shrewd suspicion that the great bulk of the privileged and nu . 
privileged area alike ir cultivated through terants holding on product 
ronte . When the Hon ble Mr. Maddox made his opquirios in 100 % , 
a good deal of representation was made 10 him regarding the nij chas 
lande. It was urged that the tomporarily.Hottledo proprietors and sub-pro . 
prietors , of Orieda were comparatively poor men , that they weru inoruus 
ing in numbers, that they depended on their nih.gote and nej.chao land . for 
their subsistence and for the punctual, discharge of their rovenuo demande, 
and that they should bo treated more generously in this butter than 
the permanently - Bottlest proprietors of Bengal. Government had already 
been considering the desirability of prolosting the old nij.jote lunds of sub . " 
proprietora which , us • the law stood , were not proforted , and whon in 
response to these local representations, Mr. Maddox came forward with a 
proposal that the privileges of nij -jote land should be attached to all that 
portion of the recorded nij.char of the lust revenur settlement which is 
still found to be in the cultivating possension of proprietors and sub- proprio 
tors, Government considered the proposal sympathetically and recomienced 
it for the acceptance of the Supreme Goterniment. , l he proponal line been 
accepted and embodied in the Bill , and as I have already explained in my 
opening speech , it will moun the transfer of about.onu lakh of ncres from tho 
non -privileged to the privileged area The propiosad was received enthusiasti . 
cally , as one can well understand , by the proprietary budy in Orinda which 
had never hopod for this good fortune . Its rokult will be that the propor 
tion of privileged land will be higher in Orisoa than in 
Bengal. 

When the Bill was circulated to the Local Associations , they, of courage 
approved of the proposal, but, note the strangeness of human nature, having 
got far more than they could ever have hoped for , they began to ank for .more . 
And so we have had propusils that the concession should be extended to all 
clashes of tenureholders , to baziaftidars and wahal tonkidars and khurula jamz. 
bandidove sad so forth . We have born apked to apply it in all the recorded 
mig.chas of the luat revenue settledient , regardless of the fact that raiyati rights 
may have accrued in portions of that arou , in other words to contiocate right 
that have grown up under the law and to igliore the originally propound tout 


any other 

part of 
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of continuous cultivating possessiou . We have oven boon asked to insult 
ourselves by making a solemn admission in this legidlative measule that our 
former nij.chas reoord was all a huge mistake . This is Government s retura 
for offering to the Orissa proprietors a conduksion that is imalensely greater 
than has been allowed to proprietoro ic any other part of Bengal . The return 
is such as almost to muke Government repent that the concession was ever 
proponed . 


With these words I would nok the Hon ble Blover and . other Hon ble 
Alembers who 

propono to modify clauses 162 and 1634 to reconsider their 
position and withdraw their amendments . None of them with one exception 
are acceptable to Government, which has already offered the maximum 
possibl , and does not mean to budge from the position that has been taken 
up in the clauben as they came from Select Committee. 


“ The exception to which I refer is abiendment No. 250 , which will be 
accepted by Government in a modified form . The object of this amendment 
is to secure that the results of the concession will not be dissipated by anything 

huve vccurr « d since the final publication of the record . Whatever 
tranouctions niay huvue occurred will be considered as having reference to 
privileged :land . It is right that this should be allowed, because the concession 
has boen before the public of Oriuba for at least thror years . As a matter of 
fact, it will not have any very material effect , because the proprietors will take 
care that no claims are made by under tenants in respect of lands entitled by 
the now provision to be nj-jote . 


“ As regards this particular amendment now under consideration , I would 
only remark that I cannot accept the proposed addition of nij.chas to the 
enumeration of the names by which privileged lands in the permanently . 
settled areas are know . It would be dangerous to make the addition because 
the word nij chas has been eurmarked in Orissa to denote the unprivileged 

The Hon ble Mover need be under no apprehension that any land 
which is by origin or custom entitled 19,be placed in the category of proprietor s 
private land will be excluded from that category, because the local people 
may be in the habit of calling it maj.chas . The framers of the record will 
look to the history of the land and not to its name only . 


area . 


The motion was then put and lost . 


The following motions were , by leave of the President, withdrawn : 


243. The Hon ble Raja Rajendra Narayan Bhanja Deo to move that 

the words and figures “ 28th July , 1911 ” be substituted for 
the words and figures " 2let August, 1906 " in lines 4 and 5 
of clause 162 ( 2 ). 


244. The Hon ble Raja Rajendra Narayan Bhanja Deo to move that 

olause 162 ( 3 ) bo omitted . 


Clavao 163A , 


246. The Hon ble Sir Bijay Chand Mahtab, Maharajadhiraja Bahadur 

of Burdwan , to move , thats for clause 163A . , the original 
clause 168 of the Bill , as introduced in Council, be substituted . 
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246. If motion No. 215 be noccarried , the Hon ble Sir Bijay Chand 

Mahtab , Maharajadhiraja Bahadur of Burdwan , to move that 
the words “ In any ares " be substitutel for the word : " Io 

temporararily - settled estates " in line 1 of lause 163A (1) . 
217. The Hon blo Mr. M. S. Dar to move that the word " nij jote " 

be insested before the word " land " in line 1 of clauno 161A 
( 1) (b). 


248. The Hon ble dlr. M. S. Das to move that tbe words by 

mistake " be inserted after the word “ re oordod " in line 1 of 
clause 16.1A ( 1 ) (b ). 


249. If motion No. 218 be carried , thu Hon ble Mr. M. § . Das to move 

that the words “ by mistako " be inserted after the word 

recorded " in lino 5 of clause 163A ( 1 16 ) . 


250) . The Hon ble Mr. M. s . Das to move that the word " and bo 
omitted froin the end of clause 163A ( 1 ) ( a ) and insorted at the end of claude 
103 (1) (b ), and that the following be added as sub.claase (~ ), namely : 

**( c ) this sub- section shall be deemed to have been in force at the 

time when the records -of-rights specifiod in clauso b ) wero 
published ." 


The Hon ble Mx. Das said : 


“ I beg permission to move amondinent 2990 (abovel in the following 
modified form : -That the following sub -clause (la ) be risorted ufter sub 
olauss ( 1) in clause 163A , namely : 


“ ( 10 ) Any land reoorded as nij- chas in a reoord -of- riglits finally published 
between the ġears 1908 and 1912, which fulls within tho category of proprie . 
tor s private land under the provisions of clause (b ) of gub section ( 1) , whall be 
deemed to have become proprietor s private land with effect from thu date of 
the tipal publication of such record . 


The Hon ble Me H. McPHERSON said : - 


“ I accept this amendment." 


The latter motion was put and agreed to . 


The following motions were , by leave of the President, withdrawn : - 


Clause 161 . 


251. The Hon blo Rai Sheo Shankar Sabay Bahadur ( to more that the 

words “ under section 13A , 138 or 13C " in proviso ( ii ) ( a ) 
of clanso 164 be omitted . 
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* 3. The Hon ble Rai Shen Sankar Sehay Bahadar to move that 

proviso ( ii ) , e ) of oląuse. 104 bo omitta . 


The Hou ble Mr. H. McPH ERSCN said : 

“ With Your Honour s permission I beg to more here the amendment 
which is numbered 12A on the Separato List , which you have already permit 
ted me to move , viz . " , 


12A . That the following be substituted for provino (@ ,(a) to clause 164 
(c ), namely : 
" (a ) registered under section 13A , 13B , 13C or under any law pre 

viously in force , or ” . 


The inotion Wien put and agreed to , 


The following motion was , by leuve of the President, withdrawn : 


253. The Hon ble Mr. M. S. Das to move that the words “ whether 

tenure -holder or raiyat ” be inserted after the word “ bariafti 
dar " in line 1 of proviso , ii ) of clause 16+ ( 2 ). 


Now Ciouse 2014 . 


25+. The Hon ble Sig BIJAY CHAND Mantab, MAHARAJADHIRAJA BAHADUR 
Burdwan , in the absence of thu Hon ble Babu Hrishikesh Luha , moved that 
o following clauso be added aftor clande 201 


“ 2018. All suits and proceedings under this Act shall be institutod 

and tried at a place to be fixed , with the approval 
Place of suing 

of the local Government, at the bead -quarters of a 
district or of a rub -division of a district, as the case may be, and 
to be known as the court- bouse of the Collector ." 


llo said : 


" It is well-known what hardship and inconvenience the parties have to 
undergo when they have to attend the officer on tour from camp to camp, and 
it is thereforo absolutely necessary that the form of administering justice must 
be at a fixed pluce . People who are not litigants themselves can forni no 
conception of the trouble to which the parties are subjected . If the Bill had 
provided for the trial of rent soits by the Civil Court, this amendmapt would 
not have become necessary, but as all these suits will be tried by Revenue 
Courts , we cannot but insist that some provision should be made for their trial 
at head - quarters of districts or sub- divisions, even though it ipvolvos increased 
expenditure by the appointment of more officers. It often happens that a 
party with a just cane has to come to a compromise because eithor he is not 
rich enough or does not like to incur the trouble and inconvenience of a long 
journey in the interior from his place of avode It sometimes leads to failure 
of jurtice . The officer op tour in occupied with many matters , and he canuot 
therstore bestow that ondivides attention forhich is necposary to form a calm 
judgment. This is a real grievance of the people which would be redrewed . 
The necessity for shis amendoient is therefore abrique !!! 
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The Hon ble MR. KERR said : 

“ I cannot agree to the amendment propused by the Hon ble Member. 
He has told us in his speech of the great froulle and difficulty which landlords 
have in going to remote places in the mufassal to have thir casos trier , but we 
have heard very little regarding the great trouble and expenne which rriyats 
experience in coming into the head- quarters of the district or subdivision in order 
to have their cases ried . I think that tho expense in one case may fairly 
be taken to be counterbalanced by the expense in i the other, und that tbis 
Council need not attempt to decide between the two , olaims. Apart from this 
question of expense , which is by no means the most important, it is clear that 
on the merits of the case by far the greater number of disputes relating to 
land can most susily and exneditioualy be settled on the spot. Unfortunately , 
the staff at tric disposal of Govorunient is not at present such as to vonblo alí 
suits between landlord end tenant to be tried in the village concerned . The 
great majority of such cases Puss, I fear, continue to be tried at the hand 
quarters of districts and subdivisions, but I look forward to u time when the 
mufursai agency at, tne disposal of Goverpnion will be strengthened , and a 
niuch greater number of land suits, than at present, will be tried on the spot. 
I regard the advantuges of this measure us infinitely gruater than any 
disadvantagee which the landlords or their plenders nay be put to in a fow 
isolated cases . All difficult cases ruising points of law , in which legal advice is 
Docessary , would us 

u rule bw triod ut head - quartors . The motion of the 
Hon ble Member would entirely destroy the possibility of reaching the ideal to 
which we look forward , and I trust the Hon ble Member will not prown his 
motion , but will leave it us at presont to be discretion of the courts , subjort to 
the control of superior authority to decide the place at which suits relating to 
land should be tried , having regard to all the ciroumstances of the case and the 
general convenience of the parties." 

The motion wus then put and lost . 


Clause 207 . 


255. The Hon ble MR. M. S. Nas moved that the words “ where an 
appeal is not allowed ” be sabstituted for the words “ whether an appeal is 
allowed or not ” in line 4 of clause 207 (2 ). 
lle said : 
" Sir, the clause as it is in the Bill, says : 

the rules in rulu 13 in Order XVIII in the first Schedule to the Code 

of Criminal Procedure , 1908, for recording the evidenon of 

witnesses shall apply , wbetner an uppeal is allowed or not. 
That rule says in cases in which an appeal is not allowed , the Judge shall 
make a memoranduoi of the ovidence . But, of courro, in cases where an uppoal 
is allowed , a regular record of evidence should be kopt. Here it is said , that 
whether a care be appeulable or not there should be no regular record of 
evidence . Considering , Sir , that this evidence is to be recorded and these 
suits are to be tried by Deputy Collectors , whereas the Civil Procedure Code 
applies to the Civil Court , is it not desirable that this privilege , that is to say , 
Dinking niemorandum only and not recording evidence, should be given only in 
those cases where no appeal is allowed ? Of course , where an appeal is allowed , 
evidence ought to bo recorded in order to place the Appellato Court in a 
position to judge whether the judgment is correct or not. I simply and what 
the Criminal Procedure Code las enacted , and I hope the Hon ble Meaber will 
not oppose it ." 

The Hon ble Mæ. H. McPALRSON said : 
" I regret, Sir that canpot accept this umendment, 

umendment , because , 
if it were acoepted , it would destroy much of the benefit that is derived 
from the special procedure provided for the trial of rent-suit cases. It is 
desinblo , alike in the interests of laudlords and tenants , that the disposal of 
rent-suits should be expeditious, and that proceedings should not be prolonged 
induly . In the vast majority of cases, the issues are of the simplest nature . 
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This ix especially the case iu an area that is fully equipped with a record -of. 
rights. Under the Bill , as it stands , it will be the daty of the trying officer 
to record all the substance of the evidence in writing . And this should be 
sufficient for the purposes of appeal. An officer who prepares his records in 
perfunctory manner will incur the displeasure of the appellate court, and may 
bave his cases remanded . We have not heard that the working of the corres. 
pooding provision in the Bengal Tenancy Act has causad any iujastice or 
inconvenience in Behgal, where it has been in force for 30 years , and I do not 
see why we should anticipate any such in Oriøra . 

•Morenver, it reference be made to section 6n of Aot X of 1839, it will be 
Mon that no innovation is being intrudaced . 

" Soction 80 xays regarding the examination of the parties , that the 
substance of the examination shall be reduced to writing in the vernacular 
languages of the Collector and filed with the record . 

" I would also note that nearly all rent-soft cases are appealable , for the 
Collector tries very few himself , and that the practical effect of the amend . 
ment arrald be to destroy the whole of the value of the special provision ." 

The niotion was then pat and lost : 


Clause 208 . 


-258. The Hon ble MAULVI SAIYID MUHAMMAD FAKHR-UD DIN moved that 
the following be added at the end of clause 218, namely : 
“ Provided that the plaintiff shall be entitled to recover the entire costs 

of the suit incaried by him , and that the decree shall specify the 
exact ainonut of money and costs separately payable to the 

plaintiff and the pro garond defendent.” 
He said : 

" This clause is similar to clause 148(a ) of the Bengal Tenancy Act , and 
this new section was added in the year 1907. Since then , some little difficulty 
has been sometimes felt when the plaintiff brings a suit and prays for the 
rocovery of rent, and during the trial some of the pro forma defendants put in 
a written statement asking the Court ( o pass a decree for their share of the 
rent, separately : , Then sometimes he gets a degree for his share of the route 
plus the costs . Now , I simply want that, if the special clause bo added towards 
the end of this clauso , the specific decre8 may be passed in favour of the 
plaintiff, or in favour of the pro forma defendants, and also the proportionate 
um nupt of conta ipourter by the plaintiff and by the pro forma defendant. 
In some cases the plaintiff would be entitlod to get the entire costs , although he 
would get a decree for his sbare of rent only . Suppose some of the plaintiffs 
pro absent, the whole costs will have to be realized by the plaintaff because he 
has incurred the entiro vostn , alıbough he will get the decree for his share of 
the rent. With the object stated , Sir, I propuso that this provisiou may be 
added towards the end of claure 208." 


The Hon ble MR. CHAPMAN waid : 

Sir, I cannot adving the Governmont to accept this amendment; first, on 
the general principlo that it is unwise to legislate on the subject of costs . It is 
always desirable to leavo the question of cute to the discretion of the courts . 
There are some oss in which a court may bonsider that plaintiff is not 
entitled to have his costs , either with rolerance to the manner in woich be 
hou oondnotod his suit , or with rei erence to some other circumstances. That 
is the general objection . Also , I think that the Hon ble Momber has not 
quite undurstood the clause . The clause dierels contemplates & decree for 
the plaintiff s share of the ront. The plaintiff shall have such & decreo 
that there cannot be any amount payable to anybody but the plaintiff . 
I think he has misunderstood the alause ; and , further, the olause only 
applies to cases in which it is impossible to acertain what is dae 
to the other worlarers , 80 there cannot be any decree for any amount in favour 
of the Cu.sharers . I therefore advise that the Coancil du not woops thin " 


. 
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The following motions were , by ipave of the President, withdrawn 


.. Claase 819. 
257. The Hon ble Mr. M. S. Das to inove that the wurdy " whether 

tenure -holder or raiyat ” bo insertod after the word " bajiaftilar " 
in line 2 of clause 219 ( 1 ). (c ). 


Clause $ 26 . 
258. The Hon ble Mr. M. 3. Dan to move what the words " driatti 

tenancy " be substituted for the words " bagiarlidar " in line 2 
of clause 226 ( 2 ) ( a . 


Clause 297 .: 
259. The Hon blé Mr. vi. S. Das to move that the word " raiyat ” bo 

inported after the prrd " bajiaftidur : in line 2 of clauso 227 ( 1). 


Claus 248 . 
280. The Hon ble Mr. M. S. Das to move that the word “ raiyat 

be inserted after the word " bagiaflidar " in line 2 of clauno 228 
( 1 ) 


Clause 291 . 


261. 


The Hon ble Mr. M. 8. Das to move that the word " bajiaflidar 
raiyats " be substituted for the word " buiaftidarx ” in line 2 of 
clause 231 ( 3 ). 


Clause 232 . 
262. The Hon ble Mr. M. S. Das moved that the words " or the right of 
co- sharer landlords " be inserted after the words “ docree -holdora right " in line. 
1 of clause 232 ( & ) . 


He said : 


.. 


" I thin s there has been a mistake on my part, and I underabu nd that there 
will be an amendment proposed to this . ” 

The Hon ble Mr Chapman mid : " I am propared to hocept thing in a 
differont form . I move that instead of amendment No. 262 ( abovo ) the follow 
ing be accepted naniely : That after the words and lettur • oluuso top in 
sub- section ( 2 ) thereto , insert the words and figure of sub-Hection ( 1 ) or the 
amount of any payment contemplated by proviso (e . or proviso ( i ) of the 
said sub -section ." 

The notion was put and agreed to . 
The following motions were , by leade of the President, withdrawn : 
203. The Hon ble Mr. M. 8. Des to move that the words “ ClAyme (6 ) 

and " be substituted for the word " cloure " in line 2 of clyune 
232( 2 ). 


Clans 241. 
264. The flon ble Raja Rajendra Narayan Bhanja Deo to move triat 

the words transfer or " in line 1 of cloure 241 ( 3 ) d be 
omitted . 


966. The Hoo ble RAJA RAJENDRA NARAYAN BHANJA Deo moved that the 
Vordo “ pastom or be inserred before the words “ local usage in lines 2 and 
s dclause 241 ( 3 (d ). 
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He said : 
" I have changed the words customs and in the original amandment 

customs or’in which form , I think , it will be accepted by the Hon ble 
Member in charge. " 

The Hon ble Me. McPAKRAUN said : 
“ I accept it in the wodified forur , Sir.” 
The notion was puf and agreed to . 

266. The Hon ble RAJA RAJENDRA NARAYAN Bhanga Deo moved that the 
words " an occupaucy -raiyat ” be substituted for the words 

in 
line 1 of clause 241 ( 3 ) 19 ). 

The Hon ble Mr. McPHERHON said : 

“ I accept it, Sir , because occupanov.raivats are the only tenants who 
can apply for cquumutation .” 

The motion wus put and agreed to . 


si 


& tenant 


Clause % 40 . 


The following motion was , by leave of the Presidest, withdrawn . 

267. The Hon ble Sir Bijay Chaud Mahtab, Maharajadhiraja Bahadur of 
Burdwan , to move that the following proviso bo added to sub -clause ( 1 ) of 
clause 2451 , yis : 

- Provided that this sub-section shall not apply to a non -resident raiyat 

who holds his homestead and holding under different landlords. " 


He said : 

I understand, Sir , that no difficulty has arisen in Orinda , and as this is a 
gputter which I really, proposed because some difficulty has arisen in Bengal , 
I beg to withdraw it. 

The motion was then , by leave of the President, withdrawn . 
The following motion was, by leave of the President, withdrawn. 


Schedule IV . 
288. The Hon ble Kai Shoo Shankar Sahay Bahadur to move that the 

wordgous three years " be substituted for the words “ one year 

in Schedule IV , article 2 (6 ) ( 17 ). 
1. The Hon ble Mr. H. MoPherson moved that the Secretary be directed 
to re -number the clauses and sub- clauses of the Bill, in consecutive order , and 
to make cofresponding alterations in all cross -references thereto . 

The notion was put and agreed to. 

6. The Hon ble Mr. H. McPherson also moved that the Bill, as settled in 
Council , be passed . 


He said : 

“ I have now the honour to move , Sir , that the Orissa Tenancy Bill, as 
anended in Council , be passed . I congratulate the Council on the conclusion 
of the deliberations which have engrossed its attention for four days, I congra . 
tulate it on the patience , good tepper and , on the whole , fairness of mind that 
have been displayed throughout the debates 

We have perhaps exchanged a 
few hard knocks in the course of our discussions but no bones have been broken , 
and we part good friends. I regård the Bill as a great legislative achievement 
which settles many vexed questions of law and procedure , and restores order 
and harmony to the agrarian economy of Orissa. It gives to that portion of 
the province the advantages of solf- contained agrarian code, and puts an end 
to many existing causes of dispute and unrest and strife. Many hard things 
have bien saiit of the Bill in this Counoil, and there has also been some attempt 
to prejudice the public mind regarding it through the public press. We have 
been told that it is revolutionary , where it merely enibodies existing custom . 
Insinuations have been made that it is the work of ex -bottlement officers who 
recognize their own mistakes, and are anxious to remove thein trong 

Marvation . The debates have shown that no grounds arist for thi. 


- 
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insinuation . But the criticisiu which has last dvundation of all, is that the 
Orissa pablic or the Council has been rushed by this legislation , and that 
public opinion has been stifled . I would ask the Council , in this connection , to 
compare the history and progress of the Bill with those of the Chotu Nagpur 
Tenancy Act , which was an equally long measure and supplied a complete 
agrarian code to & Division which is oven more divergent from the rest of 
Bengal than Orissa is , The Chota Nagpur Tenancy Bil , after being bofore 
the public for twelve months during which it was considered in looal commit 
tees , was introduced into Council in July 1908. It was considered in Solont 
Committee for three weeks, and was passed ut a single sitting of the Council , 
only five weeks after it was first introduced . . T he Oriagu Bill, on the other 
hand has been before the Orinen public for more than three years . It was 
introduced in Council about eight months ago, circulated to local bodier, 
considered in Select Committee for nearly two months, and has noweenzeged 
vur attention in Council for four long nittings. 

Vridba will shortly be included within the boundarios of the new l rovince 
of Bihar and Orissa . It is assorted that the administrators of the new 
Province should have been consulted regarding the Bill. I am in a position 
to state that His Honour Sir Charles Bayley has been onsultou rogarding the 
Bill. The Bill and all the papers con nooted with it were laid brforo His 
Honour, and he agreed that it should be passed by this Council . Sir , as one 
wbo has bad close connection with Orisha for ton out of twenty years nervios , 
and is likely to bare some share in the futuro administration of Oriosa , I 
personally consider it a great cause for thankfulnows that the logi- lative 
proposals of the last three years have been brought to fruition before this . 
Council is dissolved , and thut Oriosa has had the benefit of all the wiadom and 
experience which remain behind in Bengal. To you , Sir , in especial, we oive 
a great debt of grutitude for the fairness and patience with which you have 
presided over our deliberations and for the guidance and assistance which 
your personal knowledge of Orissa has enabled you to bring to bear on our 
proceedings. With these words , Sir , I move thar tlte Bill, an amonded in 
Counoil, be passed ." 


The Hon ble Sir Bujax CHAND MAUTAB , MAHARAJADHIRAJA BAHADUR of 
BURDWAN said : 

“ Your Honour : before this Bill in pamod into law , I feel I ouglit to say 
few words. First of all, let me congratulate the Government on having at. 
last got a complete agrarian code for Orinna , and I hope that the new Aọt will 
ameliorate the condition of both the landlords and tenants in Orissa . I rolyrot 
that .the Government should have insisted upon the inclusion of the mainten 
ance of Land Records Chapter in the Bill . . Certain innovations huve been 
introduced in this rent law , which do not exist in the Bengal Tenancy Act , 
and I apprehend that before very long we shall, have some of the now 
provisions in this Bill thrust on us in Bengal. The maintopunce of Lund 
Records Chaptor, the chapter dealing with communal rights and the express 
provision of the raiyati transfers of occupancy - riglita will, if introduced into 
Bengal , have even more far- reaching effects than in the present cave ; but we 
must reserve our comments and judgments until the psychological moment 
arrives . 

I take this opportunity of watmly thanking Blusers . McPherson and 
Kerr for the invaluable belp ond unfailing courtesy shown to us members of 
the Select Committee , during the moutings of that Committee . Although we 
shall have Mr. Kerr with us, 1 am wilicerely sorry my friend , Mr. McPherson , is 
going over to Bibar, for I have a wara regard for him and shall miss him 
here : but I hope he will have a successful caiet in Bihar. The President of 
our Select Committoe , the Hon ble Mr. Slacke, is going to retire from the 
service , and as I have had the bonour of his friendship , I cannot belp sa 

saying 
bow sad I feel that apothor old friend and well-wisher is leaving the province . 
Our sincere thanks are aloo due to Mr. Watson , the Secretary of this Council. 
His help in the Soloot Committee was invaluable ; and I think we , one and all, 
non -official members of the Select Committee on the Oriuma Tourncy Bill, have 
Tomsons to be partionlarly grateful to Mr. Watson for the printed proceedings 
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of every day s meeting which he so kindly got ready for our discussion and 
reference , and which we found most useful." 


The Hon ble Rai Suro SHANKAR SANAY BABADUR said : 

Hir , first of all I beg to congratulate the Hon ble Member in charge of 
the bill on the termination of hią labours. We are grateful to him for his 
constany and liis patient consideration, during the debate , of the amendments 
put forward by sion -official Members. 

Sir , coming to the Bill itrelf , which is aboat to become law , the Hon ble 
Member in charge of the Bill in his speech he made for referring it to the 
Select Conimittee called it a " non.contentinus " Bill . The amendments made 
by the Select Comınittve , the new clausos added by it , the various umenimiento 
which he himself allowed , which led to the redrafting of clauses after clau8e8 
during the hange of the Bill here , and lasti y the four days vigorous work in 
the Council , hardly justify the llon ble Meinberg uxpectation that this was a 
non -contentious Bill. 

Sii, the new Bill contains many provisions, such as the right of transfer of 
occupancy- rights , which did not form part of the Bill as introduced in Council , 
and which it was distinctly said would remain untouched . With regard to 
such provisions of the Bill on wlich the sanction of the Government of India 
has not been obtained, and with regard to the revolutionary changes in the 
oxisting law , such as the law regarding the produce rent, regarding the transfer 
of jurisdiction from the Civil Courts to the Executive head of the districts in 
( ano of common manzas , regarding the depriving of the co - owners of their rights 
to deal with their property by malo , vift or otherwise , and also.preventing them 
frem applying for partition and ruch other provisions, I do hope unit trust that 
His Excellency the Iceroy will onimider thein before giving his ansent to the 
Bill . 

Sir , the motioo before the Council in of a formal character , and under 
ordinary circumstances a motion like this cannot be rexisted . But, Sir , is the 
position normu?? If the opposition to this formal motion is unusual, the vocasion 
is also unique. The position is unprecedental and there is , as the lawyers 
would say , no case law or ruling to guide us in this respect . We have , there 
fore , to fall buck on our own resources , viz ., our cominon sense . 

The Hon ble Member in charge of the Bill in his speech of 17th January 
lant said : 

• Under the circumstancer , it is the Council s duty , I subinit , not to learo 
this Bill as a legacy of trouble 10 the builders of the new province , but to 
apply narniently to the task of shaping the Bill, so that it may well form a parting 
gift from Bengal. 

cir, in the lunguage of the Hon ble Member in charge, you have shaped 
the Bill and tho Bill you have shaped , the Bill wbich is the result of the 
experience of your officers , should form parting 

gift from 

you . 
If you go a step further and pass it into law , your parting gift shall not only 
lobo its graciousness, but probably the new Lieutenant-Guvernor and his 
Couucillors will resent that on the last day of our existence we shonld page 

it 
into law and thus isnuo u command.on hiw to carry it out. 

If we were sure that if the Bill is not passed immediately and the law 
put in foroo at once disastrous result will follow , the matter would have been 
different. But it is not shown that any immediate necessity is felt. Why not 
then hand over the Bill as considered by the Council to the new Lieutenant 
Governor and let him and lui Counoil pass it into law ? 

I therefore oppose this motion .” 


The Hon ble Mk. Madpot said :-- 

" I will only way a few words. I think , Sir, that Government is to be 
congratulatnd that remedies have been provided after the injustice that has 
boen done to Orissa in the past . We have now framed a self - contained law 
which will remove the overlapping and the confumion created by the pisoomeal 
introduction of sections of the Bongal fennnoy Act . I would only like this say , 
Sir, that we all wish Mr. Das & long and happy career to continue to carry out 
the iduals and the purpose which he has already stated here , panely , to 
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fonimunicate to Governnient the feelings and wishes of the people of Orinda , 
and to comnjuninate to them the views of Governniegt. I hope he will , 
continue to do soffor many vents 


The Hon ble MR. Das said : 


th000 


" Sir , I congratulate the Hon ble Nemoer in charge of the Lill, ana 
who were aſsociated with liim in carrying out this n - anure through the Council, 
on the earnestness of their wish and work , and I personally take this oppor 
tunity to express our gratitude to our worthy Socretary and to the Hon ble the 
Legal Remembrancer , to whoso intefcoassion Love the clube which will give a 
retrospective effect to clanse 113A , and which occupio 1 8 ) much of my tiine 
when i noved for postponement of the Bill. 

The Hon ble Member in charge of the Bilthax reforrud to lard knooks. 
I supposr old men are accustomed zo hard knocks, and can stand those knocko 
at least is well as young men . Far bu it from mo not to appreciate the dowire 
on the part of Government to do justice to Orißru . Ny principal ground of 
conıplaint has been that , on aconunt of the shortness of time at the disposal of 
this Council, many things would not receive the attention which I am sure they 
would have received at ihe hands of Your Honour and of this Council, if the 
life of this Council werc * little longer. Nobody knew that we were going 
to have these administrativo changes Consequently , we were not prepared for 
this state of things I will just mention one instancr . Whon chix Bill wuß 
referred to tho Select Committee , I was bed - ridden , and the other . Member for 
Orisha usked the Select Committee for the postponement of the discussion for 
a fort night . I feel confident that, under ordinary circumstancos , Your Blonour 
would huve granted the request, that is to say, had it not been think Orissa was 
to be trausferred so soon . My position was that I was quite unable to do my 
duty towards the people whom I reprehenP --that duty to which the Hon blo 
Mr. Maduox han alludod , I could not way to the people of Orione that I havo 
done my best . Certainly , it was in the power of the Government to ask 10 to 
resign and appoint another person who could have taken up tho work at once, 
the work , as I said before , being of a poculiarly difficult vliaracter. 

It I as boen admitted twat, on uocdunt of the Rovenue Setrlement and the 
Revisional Settlement having buen made under the provisions of the Bongal 
Tenancy Act, certain errors were committed , and that one of the objects of this 
Bill is to correct those mistakes . Now , that in itself is ditficult work . Once 
the existing law has been disturbed , it is roully a work of validation that• is 
done, making valid things which were invalid at the time, and 6: "( nequently it 
requires a great deal of time and attention on the part of lawyers to do that. 
I do not like to say anything more now , because perhaps have been con 
sidered the greatest obstructionist in this Council to the easy passage of the 
Bill. All that I can say is than I do bope that the Bill will work us successfully 
as there who are responsible for it expcot it to be . I do hope that there will 
not be thousands "if Caren over the communal land of Orissa , for the rowult in 
that case would be the ruination of the 

pour peuplo 

I believe the people huve 
a right to say to the Government : • Do not leave dubious points of law to bo 
settled by law courts , when you are enacting a legislation , for the law , courts 
are expensive . People have to pay for case law while they don t have to pay 
for law which is passed on the anvil of legislation . It makes all the difference , 
and in the case of the poor people of Orissa the difference menns a great deal . 
I regret very much I cannot divest myself of the feeling that thero has been 
a certain amount of hurry and disputation in connection with this Bill . l do 
not like to use the word " rusla " as I know it is not liked , just and the word 
" Draintenance " was not.liked , and raised angry Pansion when cientioned . I 
would , bowever, montion bere that we have boon under the necovsity of hearing 
defences with regard to maintenance from one of the Members in charge of the 
Bill , but in spite of that I have boen able , though at the last moment, to induce 
the Hon ble Momber in charge of the Bill to give retrospective effect to 
clause 1BXA . What do thone sbow ? Thene show that the Bill had defects 
whiob could not be solved till the last moment. I do not like to say anything 

I only hope that it will prove to be a blessing to the people of Orissa , 


moje . 
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The plon ble Kumau SHEO NANDAN PROSAD SINGR said : -- 

“ Your Hmour, I beg to rise to support the motion that the Orissa l onancy 
Bill be passed into law . In doing so, Imust at the outset express regret that 
the Hon ble Member in charge of the Bill could not see his way to accept 
Home of the important amendments moved by the representatives of Orissa 
and other non -official members of the Council. Thave alsu to explain why I had 
purposely refrained from taking any part in the discussion nf the varioussend . 
tents on the list. The chief reason that led me to that course was that I did 
not like to take up the valuable time of the Council unneces 
as I was that the twyk of protecting the vested interests of the people of Orissa 

in very 

able hande . 
I have now to uffer my congratulations to the Hon ble Mr. McPherson 
in having piloted this important Bill through the Council in such a remarkably 
able way . I hope we will all join in winbing bing a pleasant holiday on the con 
clusion of his labours . I may way that it is a matter of special gratification to 
the people of Bihar that he is coming to us Bihar with its needs and aspira 
tions welcomes officials of speh wide sykipathies 48 he possesses. While 
supporting the passing of the vill,may xodpress a bope that commutation cases , 
intricate , difficult and of far-reaching consequences as they are , will be placed 
in. churge of officers of experience. I would also ask that the power of revision 
of record -of- rights may , in practice, oe fixed at sufficiently longer intervals to 
minimise trouble to the parties concerned . Of course it must be admitted that 
whon once a record - of -rights is prepared , it has to be maintained up to date by 
periodical revisions. 

Now that our work in the Council in finished , and as the Council becomes 
functus officio in a few days lence ,may I be pirmitted , Sir. 40 thank Your 
Bogour most sincerely for your groat and unfailing courtesy to us We, the 
penplo of Rihar, humbly hope that we may have the honour at some later date 
of welcoming you as our Lieutenant-Governor. 

Wee are comply gruteful to Guvernment for giving to Bihar her just rights. 
True the people of Bihar and Bengal have been bound together from time 
immemorial under Hindu Kings, under Muhammadan Kings , and above all during 
the last 150 years of Pam Britannica . True the culture of my Bengali friends 
has been an incentive to the people of Biliar , and in the parting there must be 


4 


in its loyal devotion to the Crown , will stand on its own legs, 
it will not fail to occupy the position, which is its just dues. 


am confident 


The Hon ble Maulvi Suyid MuhamMAD FAKHR-UD -DIN said : 

" Sir , I rise to oppose the motion . The Hon ble Member in charge of the 
Bill should no doubt be congratulated on the happy and successful termination 
of the discussion and deliberations of the soveral clauses of the Bill, but I 
do not think I shall be justified in congratulating the people of Orissa on 
having this Bill passed into law . There are certain innovations in the Bill 
which do not find place in the existing laws of the country, the introduction 
of certain new clauses in the Select Committee, and even the re-drafting of 
certain clauses nfter the Select Committee had presented their report - all 
there , "and the introduction of new Chapter to which the Hon ble the 
Maharajadhiraja Bahadur of Burdwan has referred . ought to have taken & 
little more time for consideration . The postponement for the consideration 
of this Bill in this Council . was twice asked for on the first occasion 
it was proposed by the Ilon ble the Raja nf Kanika , when the Bill W88 
being referred to the Select Committee, and I had the fortune or rather the 
misfortuhe to support that motion ; on the second nocasion it was moved 
after the submission of the report of the Select Committee , when we 
found that out of the six non -official Members , five thought fit to submit notes 
of digegnt, only one non - official Member agreeing with the official Members, 
We were under the impression that the motion for pröstponement would have 
buen be accepted by the worernment, because on the first occasion , when the 
motion was noved , Your Bonour was pleased to observe that let the report 
of the Select Committee be presented ; and if even then tbe Hon ble Members . 


Sang 
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thidk that the report is not satistactory and that further consideration * #* 
necessary , then the postponement may bo nket for . Bat unfortunately that 
request was ont acceded to , even when it was movord for the second time. 

When no loan than 268 amondmønts were proposod , the Hon ble them . 
bor in charge of the Bill began to compluin that very few of those amend . 
mente come from the Orissa Menibers, the majority having been propued by 
Bihar Meubers , and it struck him as passing strange that Biliar Menbors should 
taku so keen an interest in the discussion of the Uriosa Tebanoy : Bill. I 
aubunit, Sir , that Bihar Members took a keen interests in the disoussion , inasmuch . 
88 they form past and parcel of this corporate body , and as such they have an 
muah right to propuse soundmonts and to discuss amepdments as any other 
Members in this Council. The next ground why the Bihur Mumbors took a 
keen interest in the Bill was tlmt, if in Bibur a Bim containnux similar provisions 
be thrust in hereafter , it might not be said that the Bihar Mounburs, in whuse 
prosence the Oripea Tepanoy Bill was pasked , lid not ruido any objection , and 
gave, their inplied acquiescence or consent to the pauwing of undesirable clauses 
to which the Hon ble the Maharajadhiraja Bahadur of Burdwan har referred to 
in his speech . Then the third ground for our taking ir terest in the discussioni 
is that Oringa ni gw forms part and parcelof Bihar, mild thort fore it is our duty 
now to see that our co -provincialists, the people of Orissa, do not ouffer by any 
enactment passed in the present Council . 

Now , as all our proposed amendments havo bepn discussed , the Council 
phould be asked to pass this Bill. But the rights which the people of Orinan 
hitherto pogresnOI , the right of selling their property, the right of applying for 
partition in case of the appointment of common manugers, the question of 
custom of vocupancy - rights, —all these , I submit , should be considóred by tho. 
new Government with its new Council . This Bill will now be passou into 
law , and we have seen the fute of our amendments all along ; but at the same 
tine, I think it in vur duty to onter our protest against the passing of thin Bill . 
With these words, Sir , I oppose the motioni ? 

The Hon ble Rai BAJKUNTHA NATH SEN BAHADUR said : 

" I do not wish to give niy vote on the inotion without making a low 
observations. There is not the wligbtest dwubt thut the motion will be 
accepted , and the Bill pamed When this Bill in passed and loomos l4w , 
it will be, as it worr , tho fourthi odition of the lonuncy Act, tho Bengal 
i enancy Act , the Eastern , Bengal and . Ansam : Tenunoy Act , the Chotu . 
Nagpur Te uncy Act and the Orissu Tenancy Act. This will be the fourthi 
and therefore the latest edition , and would in future be considered as the 
best edition . There are cojinin apprehensions which , naturally arim :, in the 
minds of those who will be governed bi this Act. 

Thin Bill , amongst 
other things , deals with four muljects , which have introduced innovations, 
one of which , 1 an forced to call, revolution . Translerability with regard to 
rights of oocupancy and tenures have been considered and introduced in this 
Bill in a forry which does not exist in the other Au& u. Then the appointment 
of a ocmpon manager deals with the subject in rather s new way . Ito 
enforcod artificial disqualification of co -owners in a feature which suenas tu 
us to be very objectionable . I have to refer to the curtailment of rights and 
tostamentary disposition , and I still maintain that porition . Then the 
conservation of conidiunal rights in i provinion in this Bill that is of a 
striking nature. Barbadanaohuran bands , or enjoyment of consullul rightw , will 
perhaps, as has been referred to by the Hon ble Mr. Das, give rive to litigation . 
Then the ebapter , as regards land recordo or the repetition or the record - of 
rights will be a fruitful source, I won t say of oppredrion , but of distrów 
on the part of the poor tenants . Amaal repetition of the record of-rigba to 
would ho perhaps an imponibility , hecause whoarer has any osporionce with 
regard to these roond-of-righte knyw that records can be completed within 
# period of throe year . There are the main toatures in whina innovation , 
have been introduced and I am afraid hereafter, in the different provitvor , 
tbe principies laid dowu regarding those four different sabjocts may be sought 
to be introduced . It is for that reason that I submit this voice of dison t 
with regard to the principles underlying those provisions. Though I am 
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willing that the Bill should be passed , still my rote will be that the Bill be 
pasoud so it is with this note of dingent 


It is not in 


The Hon ble Mr. DIP NARAYAN Singh said : 

Your Honour, I also beg to oppose the Oriana Tenancy Bill. 
any vindictive mood that I and my friends from Bihar have persisted in 
opposing this Bill even at this stage, but I hope and believe that we Biharis 
know how to fight hard , yet submit gracefully to a fair defeat. Bat, Bir , there 
• is a larking doubt in ny nrind that the öght has not ended as far as this Bill is 
concerned . I beg to put bofore the Council the doubt that has ariven in my 
mind. In the validating Bill that was enacted by the Law Member in the 
Viceroy s Council the other day, -if liam pot mistaken .-- it was onacted 
that all Enactments and Billi then prevailing should remain valid in the two 
provinces that come into existence on the 1st of April next. Sir, this Oriwa 
Tenancy, Bill was not then in existence , and I do not know how far the passing 
of this Bill by this Council to day will be valid , unless it is ratified by His 
Excellency the Vicerny before the 21st March . 


The PRCHIDENT said : 

" It is not for ay to disuus 
Excellency alone. 


орного 


VI AVVIVI 


WILLou apportains to His 


n 


The Hon ble MR . DIP NABATAN SINGH said : 

" I do not intend to do so , but we hope that it may be possible that this 
· Bill even now may not become law ." 


The PRESIDENT said : 

*. If the Hon ble Member entertains any suoh hope, will be please relain it 
in his own broust ? This is not a mutter for discussion in this Council." 


The Hon ble Me. Die NARAYAN SINGH said : 

" We have reasons for not supporting this Bill they havo already been dis 
cursed by my other friends from Bibar , and I do not wish to take up any more 
time of the Council . With those fer words, and in full agreement with the 
remarks aiade by my friend to the right as to the general tenor that has existed 
in this Council in the short, time we have been here , I beg to oppose the 
passing of this Bill." 


The Hon ble Mr. McPHERBON said : 


“ Sir , I do not propose to detain the Council by replying to the remarks 
which have been made regarding the Bill, or the various criticism , that have 
been passed up in it I wish only to refer to a few personal matters. I should 
like first to refer to Hon ble Mr. Dan s complaint that the proceedings of the 
Select Committee were not postponed till he recovered from his illness . As 
Mr. Das wanted an adjournment of ovo month , we had practically to decide 
between acceding to his request, o abandoning the Bill which wo had already 
decided in Council should be proceeded with . We were, therefore , much to 
our regret, unable to accede to bio request . The attitude of the Hon ble 
Members from Bihar has been brought up again by the Hon ble Maulvi Fakhr-ud . 
dip , but I do not seek to discuss the subject further. We have already bad eon 
siderable enlightenwont regarding the attitude of the Bihar Merabers. Finally , 
I wish to thank Hon ble Mombons for the kind way in which they have roferred 
to my connoction with the Billpand to say that if credit is due to any one for 
the passing of the Bill through Council, it , is due in great measure to my 
hon lle friend Mr. Kerr , who has taken a very heavy portion of the burden of 


my shoulders . 


With these remarks , I beg to move that the Oriosa Tenancy Bil as 
amended in Council be passed ." 
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to 


The PRESIDENT said : 

“ Gentlemen of the Council, bofore I put the motion , I wish 
few words with reference to my personal connection with the Bill 
Whih I trast will now be passed . I wisło to take my full share of the 
Yesponsibility for initiating this Bill, and indeed for having brought it forward 
in Council and for its heing passed by the prosent Council; and I wish to 
say that I think that possibly , ( though , of course , to measure of this kind 
has many different origins ; I had as mudi to do a4 any one individual 
with the origin of the Orinsa l enancy Bill. 

For some years previous to 1908 I served in Orissa , and as my connection 
with Orisha has boen referred to from time to time, I deriro at onde to 
disclaim the charactor of an expert on Orissa Jand - law , I huvo nut worved 
in that country long enough , nor been able to givo sufficient concentration to 
Orissa land - law to be able to claim ayy expert knowledge of it, but I havo 
served for some yeurs in the division , and have holpod to administer the law 
and bave thus been fully conscious of what was going on . The matter which 
first came to my notice was the exccodingly unfavourable position in which 
certain classes of sub -proprietors and topure -holder were placed . I instance 
the bajiafti sars , for whom dr. Das has expressed to inuch solicitude - solicitudo 
which they in fact most justly deserve , and I thought of onquiring into the 
matrer und of obtaining the opinions of people who have spent the groator part 
of their lives in Orissa . When the Bengal Tenancy.Act was passod in 1885 , 
it was passed with practically no referonoz to tho apociul circumstances of 
Orissa. " I do not think even that there was in th Council, as thon constitutod , . 
any one with a special knowledge of the circumstances of Orinna and of 
its various classes of sub - proprietors and tenuio-holders , of their rights ; or their 
requirements , or of their relations with tho Zamindars on tho one hand , and tho 
cultivating raiyats on thu other. These peculiar relations and circumstances 
of Uriaga having thus not buon specially dongiderod in the Bengal Tenancy Act, 
there weru thus no direct provisions of law which could bo made fairly 
applicable to them . The result was that it caniu to be found that some of tho 
classes to which I have referred were obviously suffering very ipuch in their 
interests , and thu general tendoncy was that they were being roduood to a 
lower status, und that, provisionally , sub -proprietors and tenure holders woro 
boing gradually pushed down to the position of ordinary raiyuts . I nuocooled 
in attracting the attention of superior authority to some of these prievances, 
and it was decided that w remedy was required , and it was son considered 
what form the remedy should take and low it should be offected . That , 
I think , goes back perlieps to 1906 " r 1:07 . In themonniime, aitontioni 
was constuntly directed to the uncertainties of the law . in Orissa . Acty X of 
1859 , VI f 1862, and VII of 186.5, wore still partially in force and govorned 
the trial of rent, suits , while i number of the provisions of the Bengal Tonancy 
Act , hud , subsequently to 1885 , and in the bope of improving tho relatiqis 
between landlords and tenants in certain particulars, been introduced from 
time to time. It was , however, constantly found that tho pr. vinions and 
procedure on Act were in conflict with the provisious und procudure 
of another , and trained lawyers frequently were obliged to admit that they 
were unable to advise what the real luw govorniag any particular caso 
WAB ; how far , for instance, the Rent Act of 1849 was still in force , 
and how far thu new provisions of the Bengal Tenancy Act modified or 
abrogated it . As cach froslı dificulty arose , the simplest way to get 

it appeared to be the intfoduction of another provision from the Bengal 
Tenancy Act, and constant pressure was put upon Government, both by officials 
and nou -officials, to apply more and more of them to Orissa in the expectation 
of remedying the admittedly unsatisfactory condition of tho lund.lang . At 
that time I left Orissa aud became Revenue Secretary to this Government , 
and it become apparent to me that we had arrived at a point of confusion 
that was undoubtedly nuunt injurivus to the interests of the poople of Oriena , 
and that one of two things had to be done uither the Bengal Tenancy Act 
must be enforced wholesale , or Orissa must have a Codo of its own . 

I have already expluined that, in certain particulars , and bovause of the 
special local requirements of Orima , the Bengal Tenancy Act , applied wholesale , 


Over 
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appeared to be clearly unsuitable, and it seemed to follow that Osira 
ought to have a Code of its own . That Code would no doubt* embody most 
of the leading principles of the Bengal Tenancy Act- the principles of which 
Aot , it is admitted, have been carefully thought out, and have stood the 
best of time and are generally suitable to wont of the relations between 
landlord and tenant. But every part of the country has got its local custom 
and peculiar agrarian ohuraatorics, and no one Code can possibly provide for 
all cases . It Therefore seemed that a special Code should be propared which , 
while embodying the general principles of the Bengal Tenancy Act , as far as 
they were applicable , would provide for the special circumstances and peouliar 
teaiures of the Division of Orissa . 

I made that suggestion , as Rovenue Secretary , to Sir Andrew Fraser, and 
he thereupon not on foot the special enquiry snade by Mr. Maddot, trón 
which this Bill, which is now before 

has sprung . 
I had very little to do with the exact forni which the Bill have taken , 
but I do find satisfaction in the fact that I had something to do with the 
initiation of u movement that we are here 18 -day , so fur as in uis lios , its carry 
into effeot. 

I realise that a now self -containet & gragrian Code is a matter of very 
greut difficulty, and requires very close consideration ; but I do not forgot 
tirat this Bill lias now been before Government for nearly four years , and bas 
been , during that time, the object of the most exhaustive inquiries and the 
most earnest Attention on the part both of officials and von -officials alike . 
I admit indeed that very probably , it may contain imperfections. I take 
it that few Acts have been preso i which have not had their imperfectionis . 
A Bill of tiis size is unlikely to escape them , but I doubt if these are serious 
compured with the importance and effectiveness of the main provisions 
which ure designed to afford much needed relief to the people of Orissa . 

recognize tho carn with which the Bill has been discussed both in Select 
Committee and in Council . It has been very ably conducted by the Hon ble 
Monüber in charge and by the other official Members who havo assisted him , 
particularly the Hon ble kr. Kerr . I reongnine also the very close attention 
that has beon given to it by the non - official Members whu took part in the 
Select Committee, and by those who have discussed its provisions in Council. 
With regard to the extrensely critical , attitude that has been taken by the 
Bihar Members, I think that it was porfectly ndtural that thoy should feel 
that what has been " applied to Orissa tiday, may possibly be applied to them 
to -morrow . But, if I may venture a word of advice , I would impress upon 
them the desirability of remembering , now that their , fortunes sre bound up 
with Orissa, that different cases and different circumstances require different 
decisions, that one invariublu Code cannot be made to suit all parts of a great 
Province , and that what is good for Orissa muy not necessarily be good for 
Bihur, and that thoy ought, therefore , in deuling with the different parts of 
thoir now Province , to be prepared to broaden their point of view and to 
realise that certain remedies may be necessary and desirable for their 
neighbours , even though they may be unpalatable to themselves , and thus to 
refrain from being solely influenced by the idea that the same remodies 
may be forced upon them , and to oppose thoni on that ground alone. I am 
not indood aware that they have any grounds for supposing that those 
provisious of the Orissa Tenancy Bill , which have been inserted because of 
their peculiar fitness to the needs of Orissa , will be forced upon them in 
future , but I do liope that to Oriana itself the Bill will be a real benefit , 
and that this law is will teni in future to straighten out many difficulties 
that have afflicted the people in the past ." 

Telo motion was put and agreod to without a division , 


T.8 BENGA MINING SETTLEMNITS Biu , 1812 . 
* 7 . The Hon ble Mr. Cumming more that the report of the Select 
Committee on the bill to provido for the wnitation of mining settledients in 
Bongul bus taken into consideration . 


min 
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He said : 

“ Sir , at this stage it is not necessary to add anything to what was stated 
when the report nfotho Select Committee was presented." 

The motion was put and agreed to 

* 8 . The Hon ble Mr. Cumming also moved that she clauses of the Bill 
be considered in the forın recommended by the Select Committee . 

The motion was put and agreed to . 

71. The Hon ble Rai Biikuntha Nath Sen Bahadur moved that after clause 
8 (5 , the following be added , nainely 
" ( 5a : One of the persojis appoin :ed under sub -section ( 1) shall be the 

Civil Surgeon of the district in which the mining settlemont 

lies ." 
He said : 

" Sir , my object in moving this amendment is simply this, that there 
always ought to be . & Sanitary offiter of the Gofornment, and that the Civil 
Surgeon ought tn be made cr.oprio niamber of the Board. I find from the 
opinions collected that the Deputy Commissioner , Manbhun , tho Sanitary 
Compissioner, Bengal, and the District Magistrator of Burdwan are all of the 
same opinion , and they also think that there ought to bo a modicul offiar. Tho 
Civil Surgeon of the district is the chiof respunsible officer on behalf of tho 
Guvernment, and he is fit to know much better about questions of sanitation , 
than anyone olie . Of course with regard to tho District Magistrite or Sub 
divisional Magistrate , the question stands 8 very different footing 
altogether . I propose thereforo that this amondmont be aocepted , and that the 
Civil Surgeon be made ex -oficio inember of the Bourd " 
The Hon ble Ma. CUMMING said : 

Sir , I quite appreciate the propriety of the preporul of the Hon ble Hai 
Baikantha Nath ben Bahadur, but ho appeurs to have courlooked the principlo 
which ľ mentioned in presenting the report of the Select Committur , viz ., that 
the Bill was to be us elustic and flexiblo un possible . To that end the original 
proposal that the District Mugistrate or the Subdivisional Officer shoull be 
appointed by statute hus boon relinquished . It may however be said , as the 
Hon ble dierober has said , that a medicalman should certainly be on the . 
Mines Board of floalth . , I quito agree with the Hon blo Moruber, but it nood 
not follow that the Civil Surgeou wonld in all circumstances be the officer 
whose services would most conveniently be available for appointmont. Thoro 
are .such officers as the Doputy Sanitary Commissioner und so on , and it play 
be that an Indian Medical service officer who has special knowlodge of this 
subject of sunitation mıy be uvailuable . 

I therefore do not recouimer.d to the Council the acceptance of his 
ainendment. " . 

The motion was then put and lost. 

12. The Hon ble Rai BAIKUNTHA NATH Sen BAHADUR moved that the 
word " shell be punishable on conviction " be inserted after the word sub 
soction ” in line 10 of clause 17 : 3 ).. 


on 


He said : 

“ Sir , iny object is not to oppose the provision in the Bill for punishment 
for repeated breaches, but my object is simply to give legality to the provision . 
I beg to draw the attention of the Councibe to u cogouto provision in the 
Bengal Municipal Act . Section 2b of Bengal Municipal Act lays down 

Whoever, being an owner or occapier of any house or land within a 
municipality , fails to comply with a requñition issued by the Commissioner 


• Thono num burs roſer to tbe ordor of motions in the List of Businog . 
+ Thu nuw bor motors to the urder of tho mnendmonto in so nexure Bim tho List of Bonnes .. 

The numbor rolor to the order ut tbo amendmouts in apposure B to the List of Basidem . 
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under the provisons of sections 202, 204, 206 , 207 or 208,2 ;, shall be liable, 
for every such default, to u penalty not exceeding fifty rupees, and to a 
furbier penalty , not exceeding teri rupees , .for every day during which the 
default is continued after the expirative of eight days frou the date of service 
on him of such requisition . 

With regard to this provisioni, reported iu 1. L. R., Calc ., page 565 , 
there their Lordėhips have laid down this tuling 

* A rule has been granted to consider the order regarding the daily fine. 
There are several reported canes in this Court on the subject, and it has been 
held that an order on account of duily fine is illegal, inasmuch as it is an 
adjudication in respect of an offence which had not been committed when auch 
order was pabred . 

Then Their Lordshipa discussed the question and referred to other cases . 
In this connection I would also beg to draw the attention of the Council to the 
cogante provision in the Calrutia Municipal Act . The wording har boen 
changed ibere -- the wording of section 565 of the Calcutta Municipal Act 
is to this effect : - Continuinig offences in certain canes punishable after the 
first conviction with a daily fine. Whoever after laringo been convicted of 
ceruin offorce continues to contravene the said provisions shall be punished 
for each day after the first during which he continues Bo to offend with a fine 
which may extond to eic . 

Now such being the case , my amendment simply proposor, in order to 
givo legality to this fuither line, that after the word " subsection " be udded 
the words shall be pupishable on conviction " : to lay down after the first 
.conviction that there shoulil be another prorocution and another conviction for 
the continuing offence I think the Council should consider . whether or not 
such n provision is nocessury in order to make it legal." 


: 


1 


The llon ble MR. CUMMING saido: 

« Sir, it is posmiblo thut the Hon ble Member has to sono extent been 
under a misapprehension . The Bill does not contemplate that any one can be 
punished without a conviction , or that any one can be punished for any 
neglect which may take place in the future. On the contrary, it is definitely 
stated that the beach must be proved to have beep persisted in , that is to say , 
it must be no proved in a court . But, apart from that, the Bill reproduces the 
exact worils of the Indiun Mines Act of 1901. . As this is an Imperial Act, it 
was thought that we would be on wäre ground in repeating the Innguage of that 
Act ; and that if there were any departure from the language of that Act, it 
might hieronfter be assumed in a court that the departure suggested a different 
meaning from that in the Mimos Act The juling based on the Municipal Act 
to which the lon ble Mombor hun referred was considered . It is not intended 
that there should le any order directing a penalty ryurding a future neglect ; 
as s huve explained , it is regarding part neglect to which the second portion of 
the cluuso refers. The witention of the Hon ble Member is to make the 
language free from umbiguity . All I can say is that the clause is sufficiently 
oloar as it siands, and that in the opinion of the legal advisers of Government 
the amendment is unnecessary . 
The Hon ble BABU BAIKANIRÀ NATH SEN said : 

" Sir , The Hon ble Member in charge pf the Bill considers that the 
amendmont propored is superQuous. The intention of the Government is that 
thero should be a subsequent conviction Well, intentiou , according to the 
legal interpretation , has to be gathered from the word . Here in this case to 
which I have made referenou tho provision is that the breach would have to be 
proved . The Hon ble Member in charge of the Bill says that it niust be 
proved in a Court of Justice . It may be considered hereafter that it must be 
proted before the Board — the Board to consider after proof of the conviction 
that there has been a breach . So that it is not safe to rely upou that I 
therefore suggest that it be shall be punishable on conviction . Then it has 
been urged by the Hon ble Mepiber in charge of the Bill that this provision 
18 in the Indian Mines Act . Well, if there is such a provision and if there is 
this flaw , that would not make it legal in a subsequent Act ; and if the flaw is 
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pointed out , it is much benter there should not be any ambiguity on the subjeot. 
I think , therefore, ihat the Council should consider whether or not the amond 
ment propered by me should be accopred in order to make it unambiguous ." . 

The motion was then put and lost. 

* 9 . The Hon ble MR. CUMMing moved that the Secretary be directed to 
re- number the clauses and sub - clauers of the Bill in consecutive order , and to 
make corresponding croes -referencer thereto . • 

The motion was put and agreed to . 

* 10 . The Hon ble MR Cumming moved that the Billpas settled in Council, 
be passed . 

The motion was put and agreed to . 


1 


The Hon ble MAHARAJA OF BURDWAN snid : 

" Your Honour , this is ihelnet sitting of the Legislative Council of the 
last Lieutenant -Gawernor of Bengal,, and it is Hot Atrarye that.undness should 
creep into our speecher . Belvedere , which to many of us has been the linunt 
of many a pleasant, happy and instructive mefent und ansociation , will no 
longer bo the residence of the Provincial Ruler . But I hope that his historical 
place will not be added or utilized for any purpose not in keeping with its pienst 
dignity and traditions , and that although we shall in the future have to go to 
Government House for our Ages " and 

Nues All well as for paying our 
respects to our ruler, we may . when we have to puno by Bulvodört, ut lecento 
feel this satisfaction , that it is being utilized for some noble purpose Antocintech 
with Bengal. 

Your Honour, you will be relinquishing your high other very soon , bus 
whilo we regret that thet, wo rejoice to know that wu shull still huvo you iu 
our midst , and that you will be one of the threo trusted udvisers of our first 
Goverior. It is botilling that our lant Lieutenant-Governor should be a Bongul 
mun , und one who during a difficult time has hilerod the burgo of Sta o iii 4 
manner well wortiiy of the traditions of the Bengal Civil Service , and I con . · 
gratulate you , Sir William , very hoartily on your buccosk Aln 

our ri 

ruler during 
the pust nine imonths. 

The ship of the Nobleman who is to guide our destinies for the 110xt five 
years will soon be leaving .21Miras for Culcuttı , and I am sure I voice the 
opinion of one and all Bengal Menters hier in mying that we shall accord 
Lord Carmichael u hoprty welcome 10 ( nlcutta . , It in fruu wo frol Calcutia s 
dethronement from the Imporial standpoint, but we fer vently hopes and pruy 
that under the new strip of things , wider our first Gurerrior and in our now 
Presidency , we shall be able to enthor our forces together and by a genuino 
entonte cardial.. between the Muhammedans and the Hindus on the ole lisand , 
and the rulers and the rulod i tho other, be able tü maintain Culcusla s 
superiority and importance over all other l rovincial aspitals . 

Now a word of farewell to my Bihari and Oriya friends in this Council 
who will criage to reprezent Bengal from the int of April . We have been 
linked together from a long timo, and that is why wo feel ihe parting so much . 
But as the new arrangements are expected to be conducivo to the development 
of the newly created Province of Bihar and Orissa , I wish wy Bihail and 
Uriya friends good luck and prosperity in their new environments ." 
I he Hon ble MR. NORMÅN M LEOD said : 

“ Your lonour, may I be permittod to add a few words to what has born.no 
well said by my hon ble friend the Maharajadhiraja Bahadur of Buruwan . On 
behalf of the European non -official Members oot bois Council, I fully endorse the 
deserved tribute be bas paid to your Honour u occupar.cy of the Presidential 
Chair . We have to thank you for your unfailing courtesy , your uniform 
fairness , and from your keen insight in all the questions that have come 
before 08, the help you have given us in arriving at proper conclusions in our 
deliberations. This Council , like several others , has been in the nature of 


• These Dunibers refer tu the order of the root itibo List of Busiprus . 
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an experiment, but I don t think it can be denied that with ripeped experience , 
it , and similar Councils , cannot fall to Be of the greatest assistance in the 
proper administration of our great Empire. During the time we have been 
in bxistence we have learnt many and instructive lessons. I have always 
heard that words were given to us toʻexpress our thoughts . We have learnt · 
that such is not the case ; for we have often , in wearings of the flesh , listened 
to hours of speeches which have conveyed but few thoughts . This is a mutter 
which ought io engage attention in framing the rules for the new Council, 
as the present waste of time is enormous. A few well chosen and considered 
words nave always greater effect than hours of podantic oratory - where the 
point of the argumeut is drowned in the ovorflow of utterance . I would draw 
the serious attention of prospective Membors of Council for their guidance , 
to the terro, crisp , conclusive and convincing statements made by our official 
Members We have also learnt that however bittor may have bean our debates , 
they have nedor interfered with the warmth of, oor friendxhips, and I do not 
think any one of us can say that we do not leave this Council with a better 
understanding of one another than when we jofned it. We have learnt & still 
greater lesson, that in the heat of argunrent, the thrust and parry of wordy 
warfare, never for a moment has any one forgotten the courtesy of debate 
or the dignity of this Council 

It is , therefore, with much regret we sever our 
oonnection with the first and last reformed Council of a lieutenant-Governor 
of Bengal, and we do ng with every good wish for your Honour s continued 
welfare and to express the clerp satisfaction of the mercantile community that 
Your Honour will remain at the right hand of our new Governor. 


The llou ble MR. GOLAM HOSSEIN CASSIM ARIFF waid : 

4. Your Honour , ag it in the last day of this Council, I take this opportunity 
to thank Your Honour and the officiul Members of this Council for the courtesy 
and kindness shown to the non- official Members, and facilities given to them to 
discharge their duties . We have been obliged to put questions in this Council, 
some of which might have caused inconvenience and trouble of supplying 
us with the informations required , and they have in many instances redressed 
griovancos , as far as practicable , implied in thoso questions. 

We are parting to inoet no more in this Council. We hope the different 
parts of the province about to be separated and constituted into independent 
provinces will go ou prosporing with passing years ; and though some of us ara 
, sorry for tho separation , none of us will have cause for further regret. 

On bolalf of Muhammadans of Bengal, and specially of Calcutta , whom 
I have the honour to represent, 1 bag to offer our thunko to Your Houour 
for the agrurance given to them about the protection of their shrines and places 
of worship in the operation of the Calcutta Improvemert Trust." 


The lion ble MAUARAJA PRODYOT KUMAR TAGORt. said : 

“ Your Honour, I rise to associate myself with what has jurt fallen from 
my hon ble friend the Maharajadhiraja Bahadur of Burdwan , and to add that 
we all gratefully appreciate the courtesy and kindly consideration which we 
huve uniformly received ut Your Honour s hands since Your Honour became the 
President of this Council . If the legislative machinery has worked smoothly , 
this gratifying result has been duo largely to the tnot , ability and impartiality 
with which both Your Honour s , predecessor and yourself have shown in 
presiding over our deliberatiops . We cannot forget that so far as this Coupoil 
iş concerned there has never been any interferencoa -direct or indirect, overt 
or covert with the freedom of debate , and we non -official Members have 
boon permitted to give expression to our views, our wants and wisbes, without 
any check or bindrance wlintsoever. We shall always remember that if our 
views have not prevailed as often as we could have wished , they have, at any 
rate, always received the patient consideration of Government. No unneemly 
scene has chequered the even tenor of the proceediogs of this Council, and 
the friendly and harmonious relations between the official and the non - official 
Members have never been rulled . I can only hope that our successors may be 
no less fortunate than we have been . 
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The Hon ble Rar Sheo Shankar Samr Ballador, said : 

“ Sir, as this is not only the last moeling of this Council , but as we , the 
Member of Bihar and Oris -a will never have an opportunity of sitting ride · 
by side with the Members from Bengul, lobope you will permit me to make 
a few observations . We come from the backward province of Bihar, and we 
are not only backward ourselves , but one and all of us were new recruits to 
Council work , with no previous experience when we outured the , Council 
two years ago . I bey therefore post respectfully to offer our sinoore thanks 
to you, Sir, and to your illustrious predecesor, for the very kind and courteous 
treatment, and for giving us full latitude for our shortcomings, which I admit 
were manifold . We are also grateful to the official Mumbers of this Council, 
from whom we have received all kindno- 8. Our acknowledgments are also 
due to the non -ufficial European Members, who were always indulgent towards 
us, und from whore businesslike treatment of all questions coming up before 
the Council we have protitted • very much . Lastly , we owo a lasting sense of 
vratitude to the denibers from , Bengal, who , like the karta of tho hitherto joint 
family , have always looked after our interost und assisted us in every possible 
way . 

Sir , as a rault of the royal buon donounced ai Delhi, which we all value 
so much , we have our own Lieutenant. Governor and Exooutive Council . I 
see there is a feeling that the Biharis liave got much nore than they deserved . 
For my part I am prepared to admit that this is on , and for this boon , wo , our 
sons, their sons and don : Bons , generation after generation , shall be ovris bound 
in gratitude to His Gracious Majesty and 10 llis Excellency the Viceroy .. 
Wee hope and trust that with the help of the Ever Merciful Providenco 
and under the able guidunce of those Meinbors of your service , Sir, who are 
going to the rowly - crouted province , we shull in the language of His Excel 
lency the Viceroy ` justify the policy of the Government of India by the 
maintenance of peace and order within our boundaries. ” 

Sir , though this is so , and we are proud of the boon , nevertheless, the 
parting from old friends and old hasociator is painful inderd . I would, how . 
ever , assure our Bengal friends that though in consequence of the growing 
largene.w of the fanıily and multipliiation of its membore , it has been considered 
for the peace and prosperity of both to separate the joint family and constitute 
two separate families , tho junior branche will always, suparated though we may 
be, remember with feelings of gratitude and vomeration the nonior branch 
who have had our interests at heart After all we 

uro products of the 
beneficent policy of the British Government, and I will speak to my Bengali 
friends in the language of the Urdu couplet -- 

Brather kya bulke tum tumi ek jigarolain , 

Ekbi nakhí ke dono Bigar hain , 
which , when translated , mealik- 

We ure not only brethorn , but you and I are of the same heart, 

And you and I are fruits of the same tree . 
Lastly , Sir , I will ask them to continue to entertain tho same brotherly feeling 
which they have hitherto entertained for us ." 
The Hon ble Srra Nath Ray Bahadur said 

" Sir , I beg to express my, deep sense of obligation to Your Honour for the 
unfailing courtesy and kindperk which you have been always good enough to 
show us , and the patience and forbtarudco with which 

you 

have been good 
onongh to listen to our arguments . It is with a sense of great regret that we 
bave to part, Sir , from our Bihari and Uriya friends. Our doach -knell has 
already been srunded : we have already received intimation that this Council 
will be functus officio from the lo of April. This is the last occasion on 
which we meet under the roof of a cominon ruler, and as such it is with teel. 
ings of great grief and sorrow that we bave to part from our Bihari and 
Orissa friends . Since the establishment of British Government 160 years ago , 
the fates of Orissa, Bihar, and Bengalhave been linked together. The Bihari 
mnd Orisma and Bengali gontledien have always thought of each other in 
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sorrow and joy, and they have receivedmaterial assistance in woal aud woo . 
We know very well that during the controversy regarding the Bengal Tenancy 
Bill, it was Bihar which was a tower of strength to ns, and we have received 
matoriul aesistance, pecuniary and otherwise, from our Bihari friends, and as 
such a loss - whatever might be said in, mo lification of the Partition - our loss 
has boon more than counterbalanced by the creation of a new province , by 
taking off a larger wlice from the old province, and by the dethronement of 
Calcuita .: Undor all these circumstances , I beg to express our deep condolences 
that this is the last orcasion ,we sball have of meeting ouf Bihari and Oringa 
friends , and that we shall have no more occasion to meet under the guidance 
of a common ruler . However, we shall never forget the feelings, the deep 
feelings, of esteem aud ragari) and admiration , which we have hitherto always 
entertained for our Bilari and Oriona friends. With these few words I bag 
to express my feelings of regret again at our parting ." 


. 


The Hon ble Babu KirtanAND Sinua said : 

" I would like to associate myself with what has fallen from my honour. 
able friends. The long deliberations. of the Council høre mode most of 18 
tired , but we are vory sorry we will not huve the opportunity to meet in 
Council with our Bihuri friends, whom we shall miss very much in the new 
province of Bengal. On behalf of the landlords of Bongal, I thank Your 
Honour for your kindness towards us, and I thank the Hon vle Members, both 
official and non - official , for their kind advice to us and the assistance they have 
given us 
The Hon ble MAULVI Saiyid MUHAMMAD FAKHR - UD - Diy said :: 

“ Sir , this is the niost critical time, and my heart is full. I had no desire 
to say anything on this occasion, but I think I will be lacking in 

my duty if 
I did not express my deep satisfaction of the services rendered by the official 
Members, and the help which we have received from time to time from Your 
Honour and Your Honour s predecessor in office. This is a time when my 
Bengali friends itre proposing farewell tq u8 ; this is the last time we shall ineet 
in the Bengal Legislutive Council, and I foel, Sir , when I realise that there will 
be no more occasion to sit with my Bengali friends in this Council, that we 
are highly indebted to those Bengali friends, especially to those who are old 
Members of the Hongal Legislative Council , for we have received much help 
"and much instruction from their work . In this Council , so to say , Bihar was 
wholly unrepresented before, and none of the Bihari Mombers had ever before 
the opportunity of working in this Council . We knew you, Sir , not because 
you happened to be in Bengal holding the post of Chief Secretary , then the 
high pust of being a Membor of the Executive Council, and then the 
highest pont of buing a Lieutenant-Governor. We know you even before 
were for some time in 

our midst in Bihar . We knew 
your amiable disposition, we knew your courtesy , hitherto shown when 
you were in Bihar, and we express our satisfaction that, even in this 
Counoil, you have extended the sanie courteous feeling , the same sympathetic 
feeling towards us in the deliberations of this Council. No doubť we have 
been defoated from time to time in moving our resolutions, in moving our 
motiofis , and in getting unentisfactory results , but we aro alive to the fact that 
in spite of our defeat, the Government has been all along taking keen 
interest in those motions, and something has been done. Therefore, we 
think that the Monbers of the Bengal Legislative Council have done much 
work for the progress of their country -people . Now , I thank you very much , 
Sir, for all the help which you have given to the Members of the 
Council- from time to time, and I thank iny Bengali friends, especially the 
Hon ble Maharajadhiraja Balradur of Burdwan , who has been bidding 16 
farewell, for expressing his sympathy towards the members of Bihar." 
The Hon ble KHAN BAHADUR MAL SARFARAZ HOSSAIN KHAN said : 

" Your Honour, we , the Councillors of this Council , reprosenting the 
different constituencies of Bihar, express to Your Hononr, at this time of 


when you 
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separation , the hoartfelt thanks for youn inv.sriublo courtesy , kindnews, and 
your guidance . We are none che less thankful to the official Mom bord for 
their having given a patient hearing to us , and for their symputly with Orissa 
people . Your Hopour , although we are now separating , wo Suburo our Bonjouli 
friends that we are separating with H heavy heart, and the painful feeling of 
louing the co -operation of the most advanood community of ludiu- nean 
the Bengali community . 
The Hon blo Mr. Das said : 

“ Your Honour, I do not know whether any Hon ble Member present 
here to -day, has been elected to this Council as often as I have bouii . . We 
are just now at u critical moment in the history of this Council . Hon ble 
Members have , to use the expression of the Hon ble Mr McPherson , given 
and received hard knocks, but we have always felt that, collectively as a 
corporate body , we were a forco . a pulitioul.forco , u legislative furco , with 
the President as our leader and captain . We are just at the point of 
that force being disbanded . Naturally , there is a feeling which can be 
better realised than expressed . The , Ilon ble Maharajadhiruja Buhadur of 
Burdwan , in rofərring to the adminiibtrative changes which have been 
introduced , expressed his good wishes lowurde the reple of Orinas and 
Bihar, I am personally very thankful for that exproxion . If the Maharaja 
will acoept it , I should offer him inny reprowntative oupasty, the 
gratitude of the people whom I represent. Ā8 regards the expression 
of gratitude and felicitous expressions and growtful apprecia ion of the 
virtues in the President, I big to associate my elf with thu greatest pleasure . 
Whether the administrative change which has brought about the overenoe 
will be good or not for Orissa is a questy.n which only prophets can may, 
but the history of this r ouncil , my connection with this Council , Orien , so 
connection with this Council is a matter of history .-at leunt will be a 
natter of history two or three days after ; And history, Sir , stands on a much 
firmer basis than prophecy . I am especially thankful to Your Honour for 
your romarks which go to show the interest you havð taken in the pooplo of 
Orissa during the time you were at the dead of the divisional administration 
there . Before we part let mo ansuru you , Sir , on behalf of the people of 
Orissa , that the people of Origan will always watch your career and always 
entertain a hope, and join in the prayor, that you inay still enjoy higher 
honours and occupy higher offices, and be a source of good to the poople, among 
whom you may live now . The people of Orionu will always call you as they 
have hitherto called you Duke of Orissa ,” though the people of Bengal may , 
call you Sir William Duke ; and Orisna, though several from Bengal , will 
have this satisfaction that the experience , which Your Honour gained in Vrlona , 
has been of service in Bengal, " Orissa algo has been useful to Bungal in 
other ways , having contributed to some extent to the experience which 
officers like Mr. Maddos now possess in the high office le occupies . I wish 
to express Orissa s feelings towards this Couucil, towards Bengul and also 
towards Your Honour personally ." 


The Hon ble BABU BHUPENDRA NATH Basu said : 

" May it please your llonour , I shall detain the Council for a few minutes . 
My, position las buen in this Council a porition of some difficulty , for , in do . 
fault of a cosistituency, I camehore loy the glace of Your Honour n Government, 
but I break no confidence wkun I say that I came with Your Honour s perronal 
assurance that there should be no restraint upon my liberty of action . There 
foro, as one of the Members of Your Ilonour s Council, I am under a peculiar 
obligation to your 

Honour . 

I quite approciate the discharge of our difficult 
duties as Members of this Couucil . 

We have offended the susceptibilities , and, I am afraid sometimes , raiyed 
prejudices against us, but so far as we are concerned , we have tried to dis 
bharge our duties bonestly and to the best of our light ; thut light probably 
bas not always been quite so good as it might have been . My friend the 
Hon ble Mr. MacLeod has made a novel statement which I have heard for 
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the fifat time in my life , namely , thay speech was intended to express one s 
thought I was always under the impression, and it has been said by a very 
high European authority , that speech was made to conceal one s thoughts . 
I am glad to have a contradiction from my friend . In making that observa 
tion I do not mean to say that , &o fan as we are concerned , we did not try to , 
make ourselves understood , but I am afraid from the tenor of the oboervátion 
which my Honourable friend has made to -day that we tailed to make 
ourselvos understood . Whether it was our fault or the fault of somebody 
else, that is a question which others inuat decide. But on an rocasion 
like this, I do not desire to refer to matters controversial . My friends from 
Bihur and Orissa have expressed their regret on parting from us, but that 
regret cannot be so keen as ours is . The people of Bengal have been in 
association with them for 150 years or more . 

One of wy friends from Bibar 
bas said that it was an overgrown family , and it was desirable that 
we should part and break up . accept that position ; it is betrer 
for us to part in peace than in anger, though we part in sorrow . All that 
I do hope and pray for in that Bihar und Orisse may be as great as they 
desire to be, and that they may say hereafter that their association with Bengal 
conduced , in ‘ nome degree at least, to the position that they may attain in 
future yours ; for whatever may have been our failings — and I as a Bengalee 
do not seek to minimise them , -it is undoniable that we Bengalees have a 
passionate fondness for our country , which exercises over us a degree of 
fascination which probably is unknown to the rest of India . If that passionate 
fondnods also actuates my friends from Kibar and Orissa, I shall be very glad 
indued . Pooplo have found fault with our devotion to our mother- land , and · 
for our provincialism , as they have been pleased to call it . I shall be glad 
• if that trait developes in our friends of the old province. We part with 
them in sorrow ; and not only in sorrow is it that we part from our friends 
of Bihar and Orissa , but there are inany faces around us in this chamber whom 
we shall mins iu a short time. So far as we people of Bengal are concerned , 
we can assure them that we part from them as we do part from dear and 
well-beloved brothors For I tell you , Sir , from my place in this Council, 
that whatever may have been the differences betwoen ourselves and the 
Members of your bonourable and distinguished service , we have always re 
cognized in thom u high sense of duty and a keen and lofty desire to do good 
to the people over whom they are placed to serve , and in parting from them 
we part in sorrow . We wish them all prosperity and hapiness in future, und 
we pray that wben thoy go uway from my province they may have elsew !iere 
the name affeotion , the same, consideration , the same regard and the same 
devotion that they had in my province." 


The PRESIDENT snid 

“ I will not prolong those puinful farewells , because they are painful, but 
the oocusion is undoubtedly one which callo for some remarks, inasmuch H8 
two things, one of them very young and one of then rery old , are about 
to disappear together . The young one is our Council in its present form , 
which has lasted for little more than two years and in a few days will 
dissolvo .. The other is the historic connection between Bengal, Bibar and 
Orinda , which has now lasted , uxder the British Government, for over a century 
and a balf, without counting the long period preceding , when thella provinces 
were most often united under die same Muhammadan Government. The 
Council will rino , like the Phonix, from its ashes, and we need not spend too 
much grief upon it It is now two yease or more that it has been in exist. 
ence , and we have gained very much from its being a Council for the 
United Provinces of Bengal, Bihar and Orissa, and from our baving a large 
number of monbers from all portions of them , and thus having learnt to 
consider many questions from many different points of view . The debates 
have, I am certain , in that respect, boon more interesting than they could 
have been in the Council of a Province wbich was entirely homogeneous. 
That advantage we shall lose for the future, and we say good -bye with regret 
to the representatives of Bihar and Orissa -- & regret which is qualified by 
the fact that we know that they believe that the soparation is for their own 
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good and, in many ways, tur their advancement. It is undoubtedly well for 
them that, in the past , they have been ponnected with Bengal and that 
thoy shared the same advantages . That connoction has certainly been a 
great advantage to them , though it may well be that the time has now cove 
when it is best for them to stand by themselves’and to nake their way by their 
own efforts. There is ono consolation , at any rate , to as of Bengal (as 
about to be reconstituted ), which perhaps his attracted too little notice 
hitherto , and that is that we shall recover a crrtain prorincial prowdence 
and importance , of which we had hitherto been depriveil , not from any fault 
of our own , nor from any fault of Bengal, buts on the contrary , 

from 
the great increase in its importanoe , and in its progress , which resultad 
curiously in , the Imperial altogether overshadowing the provincial aspect , 
and in the province taking a lower plate than it might have otherwise chimod . 
I refer to the constitutional or historical aspoct. From the commencement of 
the Dowani till 1774 there were Governors of Bengal, with Courrils of their 
own, who exercised a somewhat wague and indefinite supremacy over the other 
Presidencies. From 1774 , under au Act of the previous your, the Gururnors 
became Governors General of Fort William in Bungal, wud 80 continued for 
60 years . During this period the sempremacy of Bengal was anquentioned , 
for we find that the whole of tho prosent Empire of British India (oxcepting 
the two sister Presidencies ), un it wils adided to from time to time and consolin 
dated with our earlier poesgasions, was ingorporated in thiu Prosiiloncy of Fort 
Williamı. From 1834 to 1854 the Governors -Generxl wuro 110 loagor tho 
Governors .General of Fort Willium but Guvernors -General of Indin , while , 
however, they continued to be Govornors of Benyal. Thon 

came the 
famous Act of 1853 , by which pow or was taken to appoint & Governor 
over the Presidency of Bengal power which has not been put in operation 
until after the lapse of 59 yours ; -- but instead , under the alternative provision , 

Lieutenant-Governor was uppointed , and for there is years the provincia 
has been administerod by a sories of Lieutquant-Governors of whom I muve 
the honour to be the last . In that way the Province of Bungal, in a cortuin 
sense, undoubtedly lont suprem :icy, and fell from t position which boforo 
it had undisputedly enjoyed . At the end of the 18th contury that position 
was unchallenged , secing that the Governor -General was himself the Governor 
of the Province ; but when the time cano that the Governor -General coared to 
be Governor of Bengal and , : he provinco passod under the administration 
of a Lieutenant-Governor, it fell froni the rank of a Prysidency " to that 
of one of the Provinces " of lipidud , like the old North -West Provincos, now the 
United Provinces, or the l unjab . One immediate und obvious advantago 
which we shall derive from the changes which are now wo imminent, in that 
the Province of Bengal will recover that precetlonce ind position which it 
enjoyed 100 years ago , and I trust that the knowledge of that fact will 
inspire us, when wo 

come together again in the new Bengal Council, to ilo 
our duty manfully in the hope and contidence of establishing our province no 
once again the prenier Presidency of India . 

The Council is now adjourned . 


A. W. WATSON , 
00g. Secretary , Bengul Legislative Council . 


CALCUTTA , 
The 30th March 1919 . 
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The following Ant, passed by the Legislative Coupol of the Lieutenant-Goveruor of 
Bengal, received the absent ot His Honour on the 27th March , 1912, and , having been 
assented to by Hin Eroullenby the Vineroy and Governor-General on the aforementioned 
dnte ; is bereby published for general information : 

BENGAL ACT No. Il Of 1912 . 
An Acto to provide for the better control and sunitation of Mining Settlements 

in Bengal. 


Claust . 

1. Short titlo and extent . 
2. Definitions. 
3. Appointment of Mines Board of Llealth . 
4. Proordure for Joolaring aron to be a mining settlemente 
5. Appointmnnt, status and duties of Sanitary Officers . 
R. Notice requiring owners to execute and maiutain worko 

of sanitation , or to carry on periodival sanitary 

operations 
han . Puwer for Mines Board of Health to execute work in 

default of owiters . 
8. Power for Ohnirman to discharge functions of Bourd 

infertain oagos . 
9. Service of uotioes . 
10. Charging , apportionment and rooovery of expenses. 
W. Powor to make rulee . 
12. , Powers of Sanitary Officers. 
18. Facilities to be afforded to Sanitary Othors . 
14. Powers of Mines Bourds of Health for obtaining evidenoe . 
15. Penalties for offences . 
16. Prosecution of owner, agent or malinger. 
17. Limitation of prosecutions. 
18. Cognisauce of offenoos . 
19. Power of Local Governmout to alter or rosciod orders . 


THB QALOUTTA GAZETTE EXTRAORDINARY , MAROA 90 , 1912 . 


161 


BENGAL 


ACT NO . II O 


Of 196 . 


An Act lo prguine fos the better control and sanitaloon of 

Mining . Settlements in Bengal. 


WHEREAS it in pripodient to provide for the better control 
ard suvitation of miving nettlements in Bengal ; 


It is hereby acted as follows : -- 


tidlo 


and 


Short 
ortoat 


1 . ( 1 ) This Atmay be called the Bengal Mining Settlo . 
ments ot, 1912 , uud 


(2 ) It extends to the whole of Bengal, iucluling the Sonthal 
Parganas . 


Doinitione 


tione 


2. The expressions agent." " unployeud, " 

" * mine 

and 
owner " , HA UBed in this Aot, shall have the same meaning as in vill of 1901. 
section is of the Indian Miner Act, 1901. 


Appointment 
Mio. Board 
Health , 


of 


3 1) Thedoooal Government ruay, by notification in the 
local official Guat11r , appoint, fit any arou vr bruns in whiob 
persone employed in mnido reside, « Mines Board of Health , 
Qulisisting of not less than tive or moro tbnu nine personn ; and 
shall appoint one of the members to be Ohairmou . 


12. Two of the POIBOLLB appointed under sub - nection ( 1) 
shall be nominated by owners of mines or their representatives, 
provided thui, if the Board consists of more than five mounborn, 
three sball be su pomidisted . 


(3 ) One of the pers 18 appointed under sub - section (1) sball bo 
nominuted by persons who receive royalties, renta or fuos from 
mipes . 


(4 ) Nomiuations under rub -uction (8 ) or sub -sectiou (3) must 
be made undor such procedure , and within such period , as may 
be prescribed by rules made under this Aot ; and , iu detault of 
nomination in socordance with such rules, the Looal Government 
may appoint any person it thinks ft. 


Prooodor tor do 


4. ( 1) The Local Governmentmay, of its own motion , or after 
daring me to be considering any report submitted to it by a Mines Board of 

Health , publish a notice in the lowel oficial Gazette and in such 
other manner ( if any) as it may think fit , intimating its intention 
to declare any area (not being or forming part of a mino ) 
to be a mining rottlement for the purposes of this Act. 


0 


6 


C 


oulated to proveut the outbreak or spread of daugerous 
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The Bengal Mining Settlements Act , 1918 . 

( Sectiohs 5 , 6.) 
( *) The Local Government shall coussider any objortions to 
the intended declaration which may be submitted to it ir writing 
within buoh period as may be specified in this behalf in the said 
notice, 

and may then , by notification in the local official Gazetto , 
deolare that any arma e portion of an area referred to in the said 
notioo shall , for the purposes of this Act , be a mining settlement, 
and be subject to the authority of suob Mines Board of Health as 

the Local Government may designate . 
Appointmont, status 5 . (1 ) The Local Government shall appoint as many Sanitary 

lution 
bunutary Offican , 

Officers 

miny consider necundary for mining nettlements , and 
sball declare the Mines Board of Health to which each stich offioer 
shall be subordinate . 

( 2 ) Every Sanitary Officer shall be deemed to be a publio 
sorvant within the meaning of the Indian Penal Code . 

(3 ) It shall be the duty of a Sanitary Officer appointed 
to a mining settlenent or auy part thereof - 
(a ) to report to the Miues Board of Health what measures 

should , in his opinion , be taken 
( i) to provide for the supply of Alterud , boiled or 

other water , 
(u ) to provide for sanitation and conservancy , and 

(ii) to provide for the housing of residents ; and 
(6 ) to oxeroist , subject to the oontrol of the Mines Board of 

Hoalth to which he is subordinate, such other func 
tions , ovnsistent with the objeots of this Act and cal. 


Un it 


epidemio dicense , as the Local Govornment may , by 
general or special order, direct , or as ruay be delegated 
to him by suob Board . 


Notiu 

quirmo 
Voers to oxvoute aad 
gintain 


6. 1 ) If the Mines Board of Health approve any measures 
porko one reported by a Sanitary Offines under clause ( a ) of sub -section (3 ) 
nitation, or to carry of sootiou 5 , 
perioloal wanitary 
rations 

or if they cousidor that any other monsuros should be taken 
to provide for any of the purposes referred to in that clause, 


the Board shall sorve , — 


(a ) ou the owners of all miues in whioh are enıployed persous 

rosiding in the mining settlement, or in the part of 
the mining settlement to wuioh such measures relate , 


or 


( 4 ) on the holders of the land oooupied by suob mining 

soltlement or part , df they are not the owners of the 
anid mines, 


a votioe speoifying suot measures and requiring such ownurs 
or laudholders 


(i) to execute , within a period to be fixed by the notico , 

all works that the Board may consider necessary 
foi oarrying suob measures into effect , and to 

maintain a good repair all works so excouted , rap 
(c ) to carry ou ooutinuously such periodical operations 

at the Board may directing for carrying such 
Mensures into effect, or 
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Sectione 7-10 .) 


(ii) Apth to execute and myintaid works and to carry on 

qorations as aforegrid . 
( 8) Nothinx in this poction shall apply to landholders pther 
than proprietors , permanent tenure -bollers, rent- free holders or 
holiders of # maintenanos grimt. 


Pomor for Mines 
Board of Health to 
orocute work 
default of ownert 


7. If any work required by a notice server under section 6 
in be not executed to the satisfaction of the Roard within the 

period firoil by the notice , within anolo further period (if 
any ) as may be allowed by the Board , or 

If any work executed in pursuance of any such notion bo 
not maintained in repuje to the satisknotion of the Boarii , 

if any operation requirei hy any such notice le not carried 
on to the patisfaction of the Bonru , 

the Board , after serving a warning notiro on the defaulters , 
ahall 

prepare an estimate of the cost of the work whioli ought, 
in their opinion , to be carried out, and may entertain any establish 
ment 1100e88ary for, the preparation of such estimate , and may 
also cause snob work to be executed. 


Power for Chairman 
to discharge function 
of Honrad in certain 
COCH . 


8. Any of the powers or duties conſorred or imposed by 
section fi or section ī upon a Minos Board of lloalth inay be 
exercised or performed by the Chairman of the Board in any 
Ons which he considera to bu of such irgenoy as to render it 
impracticable to hold a meeting of the Boarıl . 

9 Any notice sont by post wudpr sertion li or Efection 7 
shall be forwarded under registered cover. 


Mornice of notices 


4ppor 


Charging , 

10. ( 1 ) All expenses incurred by a Mines Bourd of Houlth 
tiooment nori recover for the purposes of this Aot , otler than exponger inder section 7 
of expenses . 

and section , shall be charged to – 
( a ) all owners of mines iu which aro esployed persons 

rosiding in the mining Auttlements which are pubjoot 

to the authority of that Board , and 
( 6 ) all persons who rucoire any royalty: rent or fine from 

buch mines . 


1 


(2 ) All expenses inourred by a Minos Board of Houlth 
under section 7 , or by the Chairman theroof under section % , 
whether or not they exceed the estimate prepared under the 
former section , 

and all expenses incurred by auy holder of laud in executing 
or maintaiving any. work or currying on any operations in 
pursuance of a notice served uuder clause (O ) of sub -section 
( 1 ) of section 6 shall be charged to 
( ) all owners of mines in whiab eru employed persons 

residing in the settlement or part, and 
(ii) all persons who voceiro any royalty, rent or one from 

such minus : 


or 


Provided that, if it can be shown to the stinfaction of the 
Board that the insanitary condition is distinotly ruderahle to any 
act omission on the part of one or more mine- owners 
in respect to bis or their 

to bis or their property, the Board may direct that 
the expenses incurred shall be payable by suob owner or owners 
ooly . 

( 3 ) Save in the cano spocibed in the proviso to mub - section 
(8 ) , the expenses reforred to in sub - sections ( 1 ) and ( 8 ) shall be 
charged to the said owned and persons ia mnoh proportions us the 
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( Section 11.) 


5 


(ii ) 


Provided that the assessment sball be based 
☺ in the ouse of owner of mines , on the çutput of their 

mines ; and 
( ii ) in the use of the receivers of any royalty , rent or 

fine, on the road cons payable by such persous. 
(4 ) All expenses chargeable under this section shall be ro 
coverable as if they were arrears of luud -royeņue . 

(6 ) When any expenses inourted by any holder of land in 
excouting or maintaining any work or carryiug on any operations 
19 pursuance of a notice served under olause (o) of sub -suotion ( 1) 
of section 6 , have been recovered ; they shall be repąjd to him : 

Provided that, if uny question prises as to the amount of 
expenses inourred hy such laudholder , the award of the Mines 
Board of Health sbøl, subjeot to an appeal to the Commissioner , 
be Goal. 


11. ( 1) The Local Goverumont inay , by notification in the 
local official (fasotte, make rules for carrying out the purposes and 
objeots of this Act in respect of all mining settlomeuts or any 
groups or oludses of wining Bottlements . 

(8 ) Iu particular, and without prejudion to the generality 
of the foregoing power, suob rulos 
may 
( n ) provide for the nomination , appointment and tozure of 

office of members of a Minos Board of Health , and 
rogulate the procedure of such Board and the 

powers 
aud funotions pf the Chairmuu ; 
(6 ) regulate all oxpenditure to be incurred by a Miner 

Board of Health , and the methods under which 

pums due to it may be caloulated aud recovered ; 
( c) regulate the dution and powers of Sunity.ry Oficers, 

und provide for appeals from their orders ; 
id ) prescribe the duties of uwuers, agents and managers of 

mines in respect of mining settlements , and of all 

personis acting under their ; 
(c ) pmoboribe tht wutters in respect of which notices, 

returus uude roports shall bu furnished by owners, 
agents and managers of minds , the form of such 
notices , returns und reports , the persous and 
authorities to whom they are to be furnished , and the 

partioulars to be contained in them ; 
(©) prescribe the pluus ( if uny) to be kept by owners , agents 

aud managers of mines in respect of miving soutlo 
ments , and the manuer and places iu which they are 

to be kept for purposes of rhoord ; 
(9) provide for the supply of filtered , boiled or other water, 

for canitation and conservanoy , in mining 
Bettlements ; 
(*) provide for tbe taking of reasupes to prevent the out 

brouk og spread of dangerous epidemio disolto in 

wiuiug settlements ; 
© provide against the acoumulation of water iu mining 

settlements , 
(3) The power to make rulos conferred by this septiou is 
subjeot to the condition of the rules being madle after previous 
publication . 

(4 ) The date to be specified as that on or after which 
a draft of rules proposed to be mado under this section 
will be taken into consideration sball not be less than 
three months from the date on which the draft of the proposed 
mules was published for general information . 
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The Bengal Viming & gtrioments Act, 1919. 


> 


Sections 18-15 .) 


( 6) Yhere a Mining Board has been constituted under soution 

1901. 
9 of the dizu Miues Xot, 1901, any rule to be made under this VIII of 1901. 
A ot sball, before it is published tor aritiaism wuder sub-section 
( 3 ) , bo roferred to the Miniug Board , and the rule shall not be 
80 pablished until the said Buord har boeu odusultedo as to the 
suitabikty of its provisions. 


( 6 ) All rulen made under this section shall be published in 
the local official Gazette , and , till suoh publiontion , shall have 
effect as if ouated in thimdot . 


Power of Sanitary 
Oficors. 


12 . A Sunitary Officer may, within any miuiug settlomont 
for which he is appointed , 
(a ) muke suo exeuninatiou and inquiry as he thinks fit, in 

order to agiertain whietber the provisions of this 
Act and of the rules un orders made thorounder 

are observed ; 
16 ) enter , with ruch Assistanta lif & nv) as he thinks it, 

insport and examine any iniving rottlement or any 
part thereof, at all rousonablo ties by day or 

by 
night ; 
(c) examine into , and make inquiry respecting , the suitary 

condition of any mining settlement or any part 
thereof, and the sufficiopoy of the rules for the time 

being in force in the settlement ; and 
id ) do all other things required of him hy or under this 

Aot . 


Fucllition 


13. The owners, agents and amagarh of nines in whioh aru 

oniployed persons residing in any mining seulenjent , or 
attorded to Sanitary 
Odioen 

the ownors of the land occupied by such nettlomont , it they 
aro uot the owners of such miner , 

shall furnike the Sanitary Officer , requisition , with 
all r18.01.ablo fuoilities for makiug any entry , inepootion , 
examination or inquiry under thu Aot, iu , rolution to thi gani. 
tary oundition of such sattlement, 


On 


14 . 

4. A Minor Buurd of Ilealth shall buves the powers of u 
Power of Mineo Civil Court for the purpose of oulorcing the attendance of witnesses . 
Bourde of Health for and compelling the production of documents ; and overy person 
obtaindog ovidence required by any such Board to furnish information before it 

shall be deemed to be legally bound to do so within tho meaning 
of section 176 of the Iudiau Popal Codo. 

XLV of stos 


15. ( 1) Whoever ubstruota any Sunitary Officer in the dis 

charge of his duties under this Aot, or refuses or wilfully negleots 
Poaaltion to demon 

to furnish him with the means Uocessary for makiug ady Antry, 
inspection , examination or inquiry thereunder in relation to any 
miving Bottlemout, shall be 

punishable with imprisonment for a 
torm which may extend to three mouths , or with fiue whiab may 
extend to figo hungredefupees , or with both . 

(2 ) Whoever makes , gives or delivers any notice or return 
required by or under this Act whioh coutuing a statement, entry 
or detail which is not , to the best ut his knowledge or belief, 
true, sball de punishable with fine which may extend to tivo 
hundred rupees. 


(3 ) Woover 
(u ) fails to comply with any requisition or order made undor 

any provision of this Act or of any rule or ordor 
made thoreupder ; or 


156 


THE VALOUTTA GAZETTE EXTRAORDINARY, MARCH 30 , 1912 . 


The Bengal Mining Settlements dot, 1918 . 


(Sections 16-19 .) 


( 0 ) contravenos any provision of this Act or any rule or 

order thereunder, for the breach of which to penalty 

is otherwise provided , 
shall be punishable with fine which may extend to two bundred 
rupere, and , in the cire oba continuing breach under dause (a ) 
of this sub- section , with a further fine which may extend to 
fifty rupees for every day during which the broach is proved to 
bave beeu pergjated in after the date of the receipt by him of the 
requisition or oriler reſerred to in that cause . 


(4 ) All Gnog realised under this bootion shall be made over 
to the Mines Board of llealth at whose instance the prosecution 
was instituted, to be employed in furtherand of the objects of 
this Act . 


I ronontion 
of ownoi , 
sroot or 
Intrigor . 


16 .. No prosecution hall he institutod against any gwner , 
agent or manager of a mine for anyo offence against this Aot or 
any rule or order therwyder , fx oept ut the instance of a Mines 
Board of Health . 


Liniitation) 
of prodaju 
tioan, 


17. No Court shall take cognizance of any offence against 
this Act or any rule or order thereunder, unless con plaint thereof 
is made within six months of the date on which the offence is 
alleged to have been committed . 


Caninanoo 
of ollunioon 


18. No Court inforior to thnt of a Magistrate of the fitst 
olaus or Sub -divisional Magistrate shall try any offence against 
this Act or any rule or ordit thereunder which 
(n) is alleged to have boot oommitted by any owner , agent 

or manager of a mine, or 
(6 ) is punishable with imprisonment. 

19. The Looal Government may reverse or modify any order 
100t to altor passed under this Act by any authority . 


I onor 


of 


or rolluind 
orilers . 


CALOLITA ; 


A. W. WATSON , 


The 89th March , 1912 . 


Offg . Secretary to the Bengal Logislatire Council . 
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Act of the Governor: General s Council arxented to by the Governor-Gehoral. 


GOVERNMENT OF INDIA . 


LEGISLATIVE DEPARTMENT. 
The following Adt of the Governor General ito Indig in Coupoil received tho asont of 
the Governor General on the 26th March , 1912 , and is horoby promulgatod for goporal 
information in 


ACT No. VII ( F 1912 . 


. 


Tuk BENGAL, BIHAR AND ORIKA AND Asean 

LAWE Act, 1912. 


AN ACT 


. go 
Vake cortain poursions regarding the applica 

tion of the law in , force in the Prapidency ar 
Fort Willian in Bengal , the Province of 
Bibar and Orissa and the Prorince of Annain . 


8 


o 


67 . 


WHEREAS Governor and au Executivo 
Coupoil have beeu appoiuted for the Presidenoy 
of Fort William iu Bengal ; 

And whereas , by Proclamation published under 
Notification No. 290, daled the iwenty -second day 
of March 1912 , the Goverifir -Generul in Council . 
with the sanction of His Majesty , has born , pleased 
to doclare und appoint that, on and froni che & rst 
day of April 1912, the territory mentioned in 
Schedule A shall ba and onntinue subject to the 
said Presideucy of Fort William in Bengal ; 

And whereas, by poolamation published under 
Notification No 289, dated the wenty - second day 
of March 1912 , the Governor -General, with the 
BA DOLION of His Majesty, bas been planned to 
constitute the territory mentioned in Schedule B 
to be, for the purposes of the Indian Councils 
Act , 1861 , a Province to which the provinions of 

24 & 25 Viol ., 
that A of touching the makiug of laws and 
Regulations for the poure and good government 
of the Presidencies of Fort Bt George and 
Bombay sball be applicable , and to direct i hat tbe 
meid l rovinod shall be called the Provinoe of 
Bibar aod Oriana , and further to appoint a 
Lieutenant-Governor of that l ruvince ; 

And wherons, by Proclamation published under 
Notifiostion No. 291, dated the twenty -6000nd 
day of March 1912 , the Governor General in 
Council, with the sanction and approbation of 
the Scoretary of State for lodia , has been plenud 
to take under this immediato authority and 
management the 

territory mentioned iD 
Sobodnle C , which was formerly included within 
the Province of Eastern Bongal spd Assam , and 
to form the 

same into a Chiet Commissionersbip, 
to be called the Chief Commiuionership of 
Anam , and further to appoint 8 Obiet ( onmis 
sioner tborator ; . 

and wboreas it is expedient to make certain 
provisions regarding the applioation of the law 
in force in the territories locted by the mid 
Proclamations ; 
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It is hereby enacted us follows : 
1. (1) This Act may be called the Bengal, 

Bihar and Orissa & nl 
Khort title and com . 

Asam Lays Act , 1912 ; apa 


monoomonte 


onaot. 


ed 


monte , 


and C. 


(8) It shell come inlo foros up the first day 
of April 1912. 
2 . Ibe Proclamations referred to in the 

proamble sball -not be deem . 
Saving of forritorial 

to håve effected any 
pplication of 

change in the territorial 
application of any enactment, notwithstanding 
that such epartacent may be expressed to apply 
or extend to the territories for the time being 
under a partioular administration . 
3. All apartments made by any authority in 

British India , and all noti 
Construction of cortain fications, orders , sobemes , 
malorooca in onactmonta 
in foroo in torritory nien . 

rules, forhes Aud . by - laws 
tioned in Schedulong , B issued , soyde or prescribed 

undar such enactments, 
which , immediately before the comn.encement 
of this Act , were in foroe in , or presoribed for, 
any of the territory mentioned in Schedule A , 
Hobodule B or Schedule C , shall, in their applios . 
tion to that territory, be construed as if referencer 
thorein to the authorities , territory or Gazettes 
mentioved in columu I of Bohedule U were re 
ferences to the authorities , territory or Gazettes 
respectively mentioned or referred to opposite 
thereto in column 2 of that Sobedulo : 

Provided that the Goveruor -General in Counoil 
may , by notification in th8 Gasette of India , direct 
that any function of the Chief Commissioner of 
A seam under any such enaotment, notifioation , 
order, scheme, rule , form or by - law shall be 
discharged by the Governor General in Council 
and not by the said Chief Oommissioner . 
4. There sball be a Bogrd of Revenue for the 

Province of Bibar and 
Constitution of Board 

Orissa , to which the pro 
visious of the Bengal Board 

a Roverfue Regulation , 
1822, and the • Bengal Board of Revenue A ot, 
1850, shall, ko far as may be, apply , 
5. For the purpose of facilitating the applica 

tiou to the territory , or any 
Powon to Courts and 
Local Governmonta for part thereof, mentioned in 
facilitating application of Sobodule A , schedule Bor 

Bohedule off any enacto 
mont passed before the commenooment of this 
Rot, or of any notification , order , scheme, rule , 
form or by - law made under any such enact . 
ment , 
(u ) any Court may , subjoot to the other pro 

visions of this Aot , construe the 
enactment, aotifioation , order , sohome, 
rule , form or by - lawowith sob alter 
atious, oot affecting the substance, 
as may be DOOERBATY or proper to 
adapt it to the matter before the 

Court ; and 
( 9) the Lodel Government may , by notifica . 

time in the loool , official Gazette, 
diroot by what officer any authority 
or power shall be exercissable ; and 
any such notification shall bare effect 
20 if ensoted in this Act. 


of Rovepuo in Bihor and 
Orinna . 


III of 1822, 
XLIV of 
1860 


onactmonletha 
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6. Nothing in this Aotesball affeot any pro 

Fooding which , at the oom 
Popding prooradiogo . 

mencement thereof, is pond . 
ing in or in respect of any of the territory men , 
tion d in Schedule à , Schodule or Sahodule C.,; 
and very such proocoding shall be continued as 
it thi. A ot bad not been panned . 
7. The enactments specified in Sohodulo E 

are hereby, amendod to the 
Awoodovants of Aota 

• extont and in tbe madner 
specified in the fourth ooluion thereof. • 
8 . The Bongal spd Assam Laws Aot, 1906 , VII of 1904 

is hereby repealed . 
Rapoal. 


SCHEDULE A .. 
( see 
( Seo actione , 5 und 6.1 


Tue PHESIDENCY (N FORT WILLIAN IN BENGAL.. 


Part I. 
The Chittagong Division , comprising the 

distriots of Ohittagong , the Chitta 
gong Hill -tracts , Noakhali and 

Тіррөг.; 
the Daora Division , comprising the distriots 

of Bakarganj, Dacoa , Faridpur add 

Mymensiugh ; 
the Rajshahi 

Division , 

comprising the 
distriots of Bagra , Dinajpur, Jalpai 
guri, Malda, lapna, Rajshahi and 
Rangpur . 


Past II. 
The Burdwan Division , comprising the dis 

triots of Bauhera , Birbhum , Burdwan , 

Hooghly , Howrah and Midnapur ; 
the Presidency Divirion, comprising the 

town of Caloutta and the distriots of 
Jessore, Khulna, Murshidabad , Nadia 

and the 24 - Parganas ; and 
the district of Darjeeling . 


SUHEDULE B. 


Tix PuOVINOR ON BIHAR AND URINA. 


The districts of Bhagalpur, Monghyr, 

Purnea and the santhal Parganas, in 

the Bhagalpur Division ; 
the Patda Divizion , comprising the distriots 

olgliapa , Patna Add Sbababond ; 
the Tirhat Division, comprising the districts 

of Ohamparan , Darbhangth, Muzaflar. 

pur and Baran ; 
the Obola Nagpur Division , samprising the 

districts of Hazaribagh ,, Mapbhnm , 

Palamat , Banchi aud Biogbhum ; and 
the Orissa Division comprising the distriota 

of Angul, Befasore, Cuttack , Puri 
and Sawbelpur . 
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8CURVULE C. 


The PROVINCE 


OP 


A & BAN , 


The Abgam Valley Distriots Division , c.m. 

prising the distriots of Dargung. 
Garo Hills . Goalpara , Kafirup, 
Lakhimpurs Nowgong and Sibsagar ; 
and 


the Burma Valley and Hill Distriots Division 

oomprising the districts of Cachar, 
Khasi and Jaintia Hills , Luusbai Hills , 
Naga Hillo and Sylhet. 


SCHEDULE D. 


(C. Aot VII 
ool 1901 , Boh . 
D.) . 


(Sro sochon s .) 


Part I. Construction of enactmonta , eto., in force 
in the territory 

mewioned in Schedule A 
( the Presidoney of Fort Willians in Bengal) . 


11 


2 


References . 


Constructions 


1. The Local Government 

Bengal. 


2. The Local Government 

uf Lantern Bengal 
and Annam . 


The Governor in Council 
• of Fort William in 

Bengal. 


s . The Board of Revepuer 

for Easteru Bengal 
and Aslam 

The Board of Revenue for 
4. Tbo Chiof Controlling Bengal. 

• Revenilio Authority . 


6 


The Chief Revenue 

Authority . 


8. All officers and official 1) ( a ) The respective officor 
bodies not mentioned 

and official bodies 
in the forogoing 

who immodiately 
clause 2 to 6 (except before dhe 

com . 
the Treasurer of 

moncement of this 
Charitable kodow . 

Aot exercised nmilar 
mento ) whose autho 

fupations in the Pro . 
rity extended , 100 Vinpe ot Bengal ; or 
mediately before the $ 16 ) such other officers or 
commencement of 

odioial bodios, ros . 
this Aot, avor the pootively , the 
Provinor of Eastern 

Govornot in Council 
Bengal and Asam 

opo 

of Fort William in 
gonorally, inolusive Doagil may , by noti . 
of the torrtory men . 

fication is the local 
tioned in Part I of 

oficial Gusotto , 
dohodulo A. 

droot. 


1 


7. The local off cinl Tho local.oficial Gusette 

Gasolto ( Hinglish or (English or Vornacalar us 
Verpacolar, the the ages may be ) of the 
ons may be ) of tho 

Govornment of Bengal. 
Governmost of Kasto 
or Wangal und 
Asum . 
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SCHEDULE D - conta . 
Page 11.- Comatrac ion of Smactments, etc , 
Arce in the territory mentioned in Schedule 

(the Prociace of Bihar ando Oricna ). 


.. 


References. 


Constructions . 


Ameni 


. The LocalGovernment ) 

of vopred 
9. Tho LocalGoveromgor 

Thu Looal Govora mont of 
of tbe ( çoinal 1 ro bihar and Onn .. 

Vincen . 
10. The Board of Revenue 

for Bengal 
11. The Chief Bontrolling 

Revenue Authority 
13. The 

Chief Nievduar. i Tho Bourd of Roronue for 
Atbority . 

Bihor and Orima. 
18. The Court of Ward , of 

the Central Province 
14. Thn Buperintendont of 

Government Wardo so 

the Central Provincos, 
16. The Judicial Compue. The High Court of Sudion . 

soner of the Central ture at Fort William D 
ProVIDOUS 

Bengal. 
16. All otticers and oflicini Suria officers Or ollioial 

bodien doit mentioned in bodios , respecurely . 
the form gonning olalines 8 the local Government 
tu 16 (830rpi tbe Tron - way . by notifoation in the 
suror 

Charitable local oflicial Gazotto , 
Kudowmont. ) 

direct. 
anthority citondod , 
immediately boloro the 
corumoncement of this 
Act, or or the Prorinoe 
of Bengal gonerally , 
inclusive of the torri . 
tory nuestioned 

Schedule k . 
17. The loonl official Gazette The local official Gunotto 

( Englisbor Vordacular, ( English or Verpacular , 
is the cay may be ) of at the case may be ) of the 
the Guveromont 

Goveromont of Bibar • 
Bengal or the Chief and Orios . 
Commiunioperubin of 
the Central Provinces . 


of 


Part III - Construction of inactmonts , glo ., in 

force in the lorritory mentioned in Schedulo C 
(the l rovince of Assam ) . 


Roteroucos 


Construotion , 


18. The Looal Govornmont ) 

of Bengal. 


19 


The loont Gorornment 
of Butora Hogal 
aod Ama 


9. The Board of Revono 

for Bongal. 


The Chief Commissioner 

of Arm . 


31. the Board of Dirono 

for Euro Bongal 

mad Asum . 
n . The Chief Controlling 

Horon dodathority . 


23 


The Chief Beropno . 
Authority 
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Roteronoes . 


Construction 


Factory 


24. All officers and officia 
Soala oMoon or obiel 

bodigo not wantioned bodies, respectively , us 
in the furogoing 

the Chict Commissioner 
olAU NON 18 23 of duman may, by notif 
( except 

to Tre . cation in tbo looal official 
surer of Oharitable Uarotto , direct . 
Endow an ents ) whose 
1sthority tionded , 
immediately beforo 
th . 

commencomnat 
of this Act, over the 
Province o Kustora 
Bengal and Assam 
gonerally , inolarive 
of the grritory men . 

tioned in schodulo C. 
24. The Chief Commia . The territory montioned in 

sionership of Asmm . Nobedulo U. 
93. The local ofiotal The local orutia ! Gusotto 

Gasolto (English or ( English or Vernacular, 
Vernacular, all the 

as the curo may be) of the 
Case inay be ) of the Cbiof Commissionorship of 
Qovornmont of 

Assam , 
Bongal or th . Gov. 
ernment of Eastern 
Bengal and Amin . 


. 


SCHEDULE E. 


(Seo noction 7 ) 


1 


2 


3 


Yuar . No. 


Your 


sbort Titlo . 


Amadamente. 


1977 


c 


I The Specibo Ro. Iu vetio . * ( ), for the 
lief Act, 1877. word tho Ljautepunte 

Governor of Bengal 
substituto tho word , " the 
Govanor Q Conocil of 
Fort William in Bangal." 


1888 XV The Presidenoy in section 99, for the words 

mall Cause " aod Bombay " sabotitale 
Courts Aot , the words " Bombay and 
1842 . 

Fort William in Booga ! " 
and omit the words " the 
Lieutenant- Governor 

of 

Bengal ." 
1903 I The Victoria Mo- in motion 3 (1 ) (b ), for the 

mortal A ot , words " the Liaatonaul. 
180 

Governor of Bonga ! 
tabutitutup dan word . tb . 
Gyermor of Fort William 
io Deud." 


. 


1 


1910 


X The Indian section (1 ) (c ) for the 

Menu At:, words " the Liontopunt 
1910 troretaor of Bengal 

wondo 
de Gounor of Fort 
willing in Bengal 


W. H. VINOINT, 
Secretary to the Government of India. 
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